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Issue Presented 


Whether the evidence taken at the hearings before the 
District Court supports its decision that the Secretary of 
‘he Interior violated the National Environmental Policy 
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Act, thereby warranting the issuance of a preliminary in- 
junction preventing the consummation of Outer Continental 
Shelf lease sale 40 in the Baltimore Canyon of the Mid- 
Atlantic. 


The question in this case is whether, in reaching his deci- 
sion to accelerate OCS leasing and to hold Mid-Atlantic 
sale 40, the Secretary of the Interior complied with the 
statutory requirements governing his responsibilities as 
trustee and administrator of the public resources of the 


OCS. 


This is more than a NEPA case because publicly owned 
lands are involved, and the duties of the Secretary must 
pe found by reading together the various statutes whose 
policies and purposes are relevant to the development, 
management and protection of the natural resources of the 
OCS. 


Some of the relevant statutes are cited in Paragraphs 
6-8 of the complaint. Taken together, they clearly spell 
out the public interest in prudent development of the OCS 
non-renewable mineral resources, while protecting the 
living renewable resources of the offshore, nearshore and 
coastal environments for their various beneficial uses. The 
various statutes also breathe meaning and life into those 
provisions of the OCS Lands Act (43 U.S.C., See. 1331 
et seq.) which require that the Secretary administer such 
Act in a way that will prevent waste and will promote 
conservation of the natural resources of the OCS. 


It is our position that because the Secretary is a fidu- 
ciary charged with the administration of public lands and 
resources, he had a special duty to act prudently which 
was not subsumed in but rose higher than the NEPA 
responsibilities which confront other federal agencies. 


Thus in judging whether the Secretary adequately dis- 
charged his NEPA obligations, the Court should give extra 
weight to the fact that the actions of the Secretary involve 
priceless public lands under his stewardship. 
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Knight vy. United Land Association, 142 U.S. 161 
(1891) ; 

Sierra Club v. Department of the Interior, 398 
F, Supp. 284, 8 ERC 1013 (D.N.D. Cal. 1975). 


The Hearings in the District Court 


The final Environmental Impact Statement (EIS) on 
sale 40 was filed by the Secretary on May 26, 1976. On 
June 30, 1976, the Secretary announced his intention to 
hold sale 40 on August 17, 1976. This precipitated motions 
by the plaintiffs-appellees for a preliminary injunction to 
prevent the Secretary from holding lease sale 40, citing as 
grounds the Secretary’s violation of the National Environ- 
mental Policy Act (NEPA). Eleven days of evidentiary 
hearings on the preliminary injunction began on July 23, 
1976 and continued until August 6, 1976. The motions for 
preliminary injunction were argued in the District Court 
on August 11, 1976, and “because of the need for a prompt 
decision”, the District Court issued its memorandum of 
decision in draft form on August 13, 1976, only a few days 
after the close of hearings. (District Court Opinion, p. 12, 
A*21) 


The District Court Opinion 


The District Court found that there was one major area 
where the Secretary’s decision was based on insufficient 
analysis of environmental dangers. This concerned the 
impact of possible State decisions affecting such matters 
as whether pipelines or tankers will need to be used and 

where onshore facilities can be located. The Court found 
' that the Secretary had failed to consider local decisions in 
this regard that might have a substantial environmental 
impact, and the Court found that this issue was inade- 
quately covered and virtually ignored in the Secretary’s 


* Appendix. 
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decision documents. (pp. 19, 31, 32; A 28, 40, 41) It was on 
the basis of this finding of the Secretary’s failure to com- 
ply with the National Environmental Policy Act that the 
District Court issued a preliminary injunction. With the 
exception of this finding, the District Court concluded that 
the EIS fairly described the environmental impact of the 
proposed project. (p. 31; -\. 40) 


The defendants-appellants now attack the District 
Court’s finding as to the Secretary’s non-compliance with 
the National Environmental Policy Act, mistakenly assert- 
ing that the District Court otherwise found the Secretary’s 
decision to be in full compliance with the National En- 
vironmental Policy Act. 


We will demonstrate in this brief that the decision of the 
District Court: 


a. was correct for the reasons stated in its opinion; 


b. is supportable on grounds which were not reached by 
the District Court or which were overlooked or ig- 
nored by the District Court; and 


is supportable on grounds rejected by the District 
Court. 


(Moore’s Federal Practice, Volume 9, Paragraph 
204.11(2), page 930; 204.11(3), pages 933, 934, 937, 
938) 


POINT I 


The District Court opinion correctly ruled that the 
NEPA documents were defective because of their fail- 
ure to adequately assess the substantial environmental 
and socio-economic impacts of the possible exercise 
of State and local powers affecting the use of pipelines 
or tankers and the location of OCS onshore and re- 
lated facilities. 


In their effort to upset the District Court’s finding as 
to inadequate analysis of environmenta] impact,* the 
briefs of appellants rely heavily on references in the Sale 
40 EIS, and Program EIS, which recognize that State and 
local governments have powers to control land uses as- 
sociated with OCS activities and to force the use of tankers 
instead of pipelines. However, appellan‘s entirely miss 
the point of the District Court’s decision. It is true that 
the EIS’s and PDOD’s identify the relevant State and 


local powers. However, they do not meaningfully and 
adequately assess the substantial environmental and socio- 
economie impact of the possible exercise of such State 
and lecal powers and decision-making affecting such 
matters as whether pipelines or tankers will need to be 
used and where onshore facilities can be located. (Opinion 
pp. 19, 32; A. 28, 41) 


The District Court noted that the impact of certain State 
actions may well negate some of the primary assumptions 
upon which the Secretary based his decision to proceed 
with leasing, in which event the leasing decision subverts 
the purpose of » EPA. (Opinion, pp. 35, 54; A. 45, 64) 


Despite the references in the EIS’: to pipelines and 
tankers, the EIS’s contain inadequute assessment of the 


*See for eg. Briefs of appellant National Ocean Industries 
Association, et al., pp. 24-86; New York Gas Group pp. 9-13; 
Federal appellants pp. 16-21. 
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impact which wou!ld result if State laws severely restrict 
pipelines and related onshore facilities. (p. 63; A. 73) 


At the time of his decision to proceed with Sale 40, the 
information which the Secretary had did not permit a 
sound judgment as to what the five coastal States vould 
sanction with respect to the onshore activity and coastal 
development accompanying OCS exploratory drilling and 
production. (pp. 65, 66; A. 75, 76) 


Since the EIS’s do not analyze the State provisions and 
the probable extent of State cooperation or opposition, a 
realistic appraisal of the impact of Sale 40 on the environ- 
ment is not possible. (p. 66; A. 76) 


The District Court gave examples of impacts which 
would result from certain State decisions, and their effect 
on the Secretary’s decision-making process. 


‘‘Bven if the states do not prohibit oil pipelines, they 
may restrict their point of entry, requiring a landfall, 
for example, at the industrialized northern section of 


the New Jersey Coast or at the refinery areas in the 
tri-state New Jersey-Delaware-Pennsylvania region. 
Such a decision would require a reconsideration of 
whether tracts other than those proposed in Sale 40 
should be leased. It might, for example, improve the 
revenue from lease sales, decrease pipeline lengths, 
and reduce environmental impacts if tracts nearer the 
allowable pipeline landfalls were utilized in this first 
leasing. 

If the assumption by the Secretary that pipelines 
will transport the oil in case of a large strike would 
have been different had the state situation been 
brought home to him, then the entire NEPA decision- 
making process is invalidated. Misplaced reliance on 
such a material proposition raises a question as to the 
adequacy of the NEPA documents and the reliability 
of the Secretary’s decision.’’ (Opinion 66, 67; A. 76, 


ra 
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These are only a few of the impacts flowing from pos- 
sible State and local decisions which were not analyzed 
in the Seeretary’s NEPA documents. 


There are other socio-economic impacts which would re- 
sult from State restrictions on pipelines, that were not 
analyzed in the NEPA documents. For example, if re- 
strictions on pipelines necessitated increased use of 
tankers, the cost of OCS prod.«‘ion and operations would 
increase because tankers are more costly than pipelines. 
Increased costs affect the amounts which would be bid for 
OCS leases. Increased use of tankers and higher costs 
of OCS production and operation would put independent 
and smailer oil companies at a competitive disadvantage 
vis a vis the major oil companies, who own or control the 
bulk of tanker tonnage and have superior lease bidding 
ability by virtue of their greater capital resources. 


Restrictions or delays in pipeline entry may also delay 
production and increase costs with the attendant socio- 
economic impacts previonsly noted. The uncertainty and 
increased cost inherent in possible State and local re- 
strictiyns on pipelines and other OCS related onshore 
facilities may also be reflected in lower amounts bid for 
OCS leases. Furthermore, if pipelires are permitted in 
certain locations and not others, the effects might be to 
favor certain major oil companies who have nearby re- 
fineries and onshore support or related facilities which 
would give them an undue anti-competitive advantage over 
others. 


These are only a few samples of the types of impacts 
which should have been but were not analyzed in the NEPA 
documents. 


Whatever discussion there was of the impact of increased 
use of taakers which would result from pipeline restric- 
tions, was of a meager nature expressed only in very 
general superficial terms of increased tanker traffic and oil 
spills, and of no value to the Secretary or to State and 
local decisionmakers concerned with coastal zone planning. 


POINT II 


The District Court did not reach and decide the 
issue of whether the Secretary had adequately evalu- 
ated the need for and alternatives to OCS lease sale 
40. 


NEPA, Section 4332 provides in pertinent part that: 


(2) all agencies of the Federal Government shall— 


* * * 


(C) include in every recommendation or report on 
proposals for legislation and other major Federal ac- 
tions significantly affecting the quality of the human 
environment, a detailed statement by the responsible 
official on— 


(i) the environmental impact of the proposed ac- 
tion, 


(ii) any adverse environmental effects which can- 
not be avoided should the proposal be implemented, 


(iii) alternatives to the proposed action, 


(iv) the relationship between local short-term uses 
of man’s environment and the maintenance and en- 
hancement of long-term productivity, and 


(vy) any irreversible and irretrievable commit- 
ments of resources which would be involved in the 
proposed action should it be implemented. 


Prior to making any detailed statement, the respon- 
sible Federal official shall consult with and obtain the 
comments of any Federal agency which has jurisdic- 
tion by law or special expertise with respect to any 
environmental impact involved. Copies of such state- 
ment and the comments and views of the appropriate 
Federal, State, and local agencies. which are author- 
ized to develop and enforce environmental standards, 
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shall be made available to the President, the Council 
on Environmental Quality and to the public as pro- 
vided in section 552 of title 5, United States Code, and 
shall accompany the proposal through the existing 
agency review processes ; 


(D) study, develop and describe appropriate alter- 
natives to recommended courses of action on any pro- 
posal which involves unresolved conflicts concerning 
alternative uses of available resources.’’ (emphasis 


added) 


The Court below acknowledged the presence of the issue 
of whether the Secretary had adequately considered cer- 
tain alternatives to rapid OCS production (cognizable 
under NEPA, Section 4332(2)(c)(iii) and Section 4332 
(d)). 

‘“‘There is, too, the issue of the wisdom of commit- 
ment to rapid exploitation of oftshore oil resources 
while Congress is debating energy and conservation 
problems. New policies may require saving these non- 
renewable hydrocarbon resources for fuiure genera- 
tions.’’ (p. 9; A. 18) 


The Court recognized the sensible alternative of pur- 
suing energy conservation and holding the OCS oil and gas 
as a reserve to achieve future oil supply security, instead 
of draining such previous resources now. 


‘‘No doubt many would applaud adoption of sensible 
alternatives such as inducing the exercise of restraint 
in our profligate use of energy, while holding these 
precious OCS non-renewable fossil fuel resources for 
coming generations when energy may be in even 
shorter supply than at present.’’ (p. 31; A. 40) 


Despite its awareness of the “alternatives issue”, the 
Court never reached it in its decision. It decided the case 
solely on the issue of whether the EIS adequately described 
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the possible environmental difficulties (cognizable under 
NEPA Section 4332(2)(¢)(i) and (ii). The Court treated 
the environmental impact issue as the issne for de n. 
The Court said: 


“But, on balance, the impartial reader of the EIS’s 
is driven to the conclusion that, within the limit of 
reasonable researchers and writers, a studied effort 
was made to present a fairly grim picture of possible 
environmental difficulties. If anything, the studies are 
almost too detailed and encyclopedic for a lay execu- 
tive to fully comprehend. The Final EIS sale No. 40, 
together with the PDOD prepared by staff to sum- 
marize and clarify the issue for deciston satisfactorily 
meet both the spirit and the letter of NEPA re- 
quirements in all respects except one addressed below.” 
(p. 31; A. 40) (emphasis added) 


It is likely that the Court did not reach the “alterna- 
tives issue” because the emergency nature of the hearings 
and the extreme difficulty in the brief period of 11 days 
of hearings to adequately evaluate the torrential volume of 
evidence placed before it concerning the inadequacy of the 
EIS treatment of the “alternatives issue’. Obviously, it 
was the Secretary’s rush to hold Sale 40 at the earliest 
time permitted by law which curtailed the length of the 
hearings below, forced and sped their pace, and created 
the need for prompt decision, thereby preventing the Dis- 
trict Court from reviewing ail of the evidence. 


As the District Court noted: 


“There is little point in a detailed review of the evi- 
dence taken at the hearings in this Court. There were 
hundreds of thousands of pages of exhibits, many vol- 
umes of draft and final EIS’s, and the thousands of 
pages of testimony from distinguished scientists, econ- 
omists, administrators and others respecting the ade- 
quacy of the EIS’s.” (p. 30; A. 39) 


il 


One may reasonably conclude that the Court failed to 
make a detailed review of the evidence on the ‘‘alternatives 
issue”, because it did not have to decide that issue and 
did not have the time to do so. The Court, having taken 
up the environmental impact issue as “the issue for de- 
cision’, found the Sale 40 EIS and PDOD satisfactory 
(as to description of environmental impacts) with the 
exception that it failed to consider possible State and local 
decisions that might have a substantial environmental im- 
pact. (pp. 19, 31, 32, 62, 63, 65-67; A. 28, 40, 41, 72, 73, 
75-77) 


Thus, the Court never decided the “alternatives issue” 
and its decision may not be interpreted as a finding that the 
decision documents (i.e. the EIS’s and PDOD’s) satisfac- 
torily met both the spirit and the lett». of NEPA require- 
ments in all respects regarding this issue. 


On the contrary, a detailed review of the evidence taken 
at the hearings on the alternatives issue clearly and in- 
disputably discloses that the EIS’s and PDOD’s fail to 
comply with NEPA because the Secretary failed to ade- 
quately assess the need for and alternatives to rapid OCS 
oil and gas leasing and drilling. 


The case law reviewed by the District Court confirms 
that it was preoccupied primarily with the environmental 
impact issue and did not intend to reach and decide the 
alternatives issue. 


None of the cases cited by the Court in its opinion deals 
with the alternatives issue, as it was raised by the evi- 
dence taken at the hearings. 


The cases relied on by the Court mainly interpret 
NEPA’s requirements as to the Secretary’s duty concern- 
ing disclosure of environmental effects and factors. (Sec- 
tion 4332(2)i¢)(i) and (ii)) 


The Court did not cite, interpret and apply the consid- 
erable body of case law pertinent to the Secretary’s duty 
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under Section 4332(2)(C) (iii), Section 4332(D) to ade- 
quately consider and evaluate alternatives to the proposed 
action. 


POINT Ill 


NEPA and the case law prescribe standards of ade- 
quacy concerning an EIS’s description and assessment 
of alternatives which were not complied with by the 


Secretary. 


The evidence taken by the District Court on the issue of 
alternatives to proposed OCS lease sale 40 discloses that 
the decision documents relied upon by the Secretary as the 
basis for his proceeding with lease sale 40 fail to meet the 
standards of adequacy laid down by NEPA and the case 
law. As will be shown in the poin:» which follow, the Dis- 
iriet Court failed to interpret and apply these standards 
to the decision documents and, herce, did not reach or de- 
cide the alternatives issue. 


As earlier indicated, the appropriate sections of NEPA 
concerning the Secretary’s duty to consider alternatives 
are Section 4332(2)(C) (iii) and Section 4332(D). 


The case law spplicable to the adequacy of an EIS con- 
cerning its description and assessment of alternatives lay 
down the following standards of adequacy. 


1. Tue requirement for a thorough study and a detailed 
description of alternatives laid down by NEPA Section 
4332(C) (iii) and Section 4332(2)(D) is the linch-pin of 
the entire impact statement. 


Monroe County Conservation Council v. Volpe, 
472 F.2d 693, 697-698, 4 ERC 1886 (2d Cir. 
1972). 


2. The agency decisionmaker must take into proper ac- 
count all possible appreaches to a particular project in- 
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cluding total abandonment of the project which would alter 
the environmental impact, and the cost-benefit balance, so 
that the most diligent and cptimally beneficial decision 
will ultimately be made. 


Calvert Cliffs Coordinating Committee v. AEC, 
449 F.2d 1109, 1114 (2 ERC 1779) (D.C. Cir. 
1971) ; 

1-291 Why? Association v. Burns, 372 F. Supp. 
223; aff'd 517 F.2d 1077; 6 ERC 1275, 1293 (D. 
Conn. Feb. 7, 1974); aff'd 7 ERC 2147 (2d Cir. 
May 30, 1975). 


3. The EIS must discuss such alternatives to the pro- 
_ posed action as may partially or completely meet the pro- 
posal’s goal. 


NRDC v. Callaway, 524 F.2d 79, 93 (2d Cir. 1975). 


4. Mere pass.»g mention by the agency of possible al- 
ternatives to the proposed action in a conclusory and un- 
informative manner, without indicating ihe basis for such 
discussion of alternatives, renders an EIS fatally inade- 
quate. 

Monroe County Conservation Council, supra at 
697 ; 

Silva v. Lynn, 482 F.2d 1282, 1287, 5 ERC 1654 
(1st Cir. 1973) ; 

Chelsea Neighborhood Associations v. U.S. Postal 
Service, 389 F. Supp. 1171, 7 EKC 1707, 1716 
(D.S. D.N.Y.) (Fev. 25, 1975); aff'd. 516 F.2d 
378 (April 30, 1975) (2d. Cir.). 


5. The scope or range of alternatives which the Secre- 
tary must discuss concerning offshore oil leasing projects 
includes even alternatives outside his cognizance and those 
beyond his power or authority to adopt or implement (such 
as the elimination or reduction of oil import quotas), even 
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if consideration of such alternatives requires a weighing 
of numerous matters such as economics, foreign relations 
and national security. 


Natural Resources Defense Council v. Morton, +58 
F.2d 827, 3 ERC 1558 (D.C. Cir. 1972). 


6. The EIS must be sufficiently inclusive and informa- 
tive in its description and factual discussion of the merits 
of each alternative to allow the Secretary to make a 
reasoned choice, and to judge the merits of each alterna- 
tive and to make an informed choice to proceed with the 
project; the EIS will not suffice if it provides only gen- 
eralities and self-justification. 


NRDC v. Morton, supra at 836; 

1-291 Why?, supra at 1206, 1297; 

Brooks v. Volpe, 250 F. Supp. 269, 278 (4 ERC 
1492) (W.D. Wash. 1972); 

Chelsea Neighborhood Associations, supra, 7 ERC 
1957 at 1964. 


7. Alternatives that present only partial solutions to 
environmental problems and which may not meet all of 
the project’s objectives must nevertheless be discussed in 
the EIS. 

Sierra Club v. Froehlke, 359 F. Supp. 1289, 1344, 
5 ERC 1033 (S.D. Tex. 1973). 


8. A good faith discussion of alternatives is necessary 
to inform the decisionmakers and the public of all possible 
options, and is not to be employed to justify a decision 
already reached. 


City of Boston v. Volpe, 464 F.2d 254, 257 (4 ERC 
oar) (lst Cir 1972) : 

Keith v. Volpe, 352 F. Supp. 1824 (4 ERC 1350) 
(C.D. Cal, 1972); 
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Jones v. D.C. Redevelopment Land Agency, 499 
F.2d 502, 6 ERC 1534, 1539 (D.C. Cir. April 26, 
1974). 


9. The EIS must contain a detailed discussion of all 
other reasonable alternatives to a proposed project prior 
to the “irreversible and irretrievable commitments of re- 
sources” so that the responsible decisionmakers are aware 
of the environmental “trade-offs” that may occur when one 
course of action is chosen over another. 


Environmental Defense Fund Inc. v. Froehlke, 473 
F. 2d 346, 350 (4 ERC 1829) (8th Cir. 1972). 


Section 4332 (2)(D) is supplemental to and more ex- 
tensive in its commands than the requirement of Section 
4332 (2)(C)(iii). It was intended to insist that no major 
federal project should be undertaken without intense con- 
sideration of other ecologically sound courses of action, 
including shelving the entire project or of accomplishing 


the same result by entirely different means. 


Trinity Episcopal School v. Romney, 523 F.2d 88, 
8 ERC 1033, 1036, 1037 (2d Cir. 1975) ; 

EDF v. Corps of Engineers (Tombigbee), 492 F.2d 
1123, 6 ERC 1513, 1520 (CA 5 Jan. 19, 1974). 


In the recent case of Aeschliman et al. v. United States 
Nuclear Regulatory Commisssion, et al. (D.C. Cir.) Nos. 
73-1776, 73-1867, July 21, 1976, the Court held defective 
an EIS which failed to examine energy conservation (in- 
cluding measures for reducing consumer demand) as an 
alternative to constructing two nuclear power plants to 
generate electricity and steam. 


The Court set forth the nature of an agency’s NEPA 
obligation to assess alternatives (such as energy conser- 
vation) to the proposed action and restated some of the 
standards which comprise the test of adequacy of the EIS 
regarding consideration of alternatives. 


The Court stated: 


«|. An alternative cannot be ignored simply because 
it would not totally alleviate the need for a proposed 
facility. 

. Nor is it appropriate, as Government counsel 
argues, to disregard alternatives because they do not 
offer a complete solution to the problem. If an al- 
ternative would result in supplying only part of the 
energy that the (proposal) would yield, then its use 
might probably reduce the scope of the. . program 
and thus alleviate a significant portion of the en- 
vironmental harm attendant on (it).” (NRDC v. 
Morton, 458 F.2d 827, 836 (D.C. Cir. 1972)) 


POINT IV 


The decision documents fail to adequately consider 
the alternative of increasing Gulf of Mexico oil and 
gas production through efforts to develop and pro- 
duce reserves on: 


A. Producibie, shut-in leases 


B. Non-producing reservoirs 


C. Drilling new wells in currently producing oil 
and gas reservoirs 


D. Increasing production from existing produc- 
ing wells up to levels approximating their 
respective MPR’s (maximum production rates) 


If these efforts were to occur, concomitant increase 
in OCS production would be greater than that which 
might derive from OCS sale 40 in the Mid-Atlantic. 


The decisions to accelerate OCS leasing and to hold 
lease sale 40, irrespective of the outcome of any NEPA 
review, foreclosed any serious and careful examination of 
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the alleged need for, and alternatives to, OCS leasing in 
the Mid-Atlantic lease sale 40 area. 


This was clearly brought out in the testimony of econo- 
mist, George Donkin. (Ex. 73) 


Mr. Donkin testified that there were superior alternatives 
to holding OCS sale 40. These alternative sources of oil 
and gas include non-producing leases in the Gulf of Mexico 
at which gas reserves have already been drilled and dis- 
covered, non-producing gas reservoirs at producing leases 
in the Gulf, producing reservoirs in the Gulf of Mexico, 
both oil and gas, which currently are not being produced at 
anywhere near their maximum predictive capacity, plus an 
extremely large inventory of leases not categorized in the 
preceding categories, many of which have not yet been 
subjected to exploratory leasing. (Donkin T. 1743, 1744) 
(SA.® 26, 27) 


Donkin testified that development in the Gulf of Mexico 
is not taking place at the optimum level and that holding 
OCS Sale 40 in August 1976 will exacerbate the problem. 
(T. 1771; A. 704) There are many new, recently acquired 
leases in the Gulf of Mexico, significant discoveries being 
announced frequently, as for example a tract acquired in 
May 1974, which may be the Gulf’s largest oil and gas field. 
(T. 1771-1772) (A. 704-705) The combination of newly ac- 
quired leases, 1700 active leases in the Gulf of Mexico, and 
unleased acreage, will increase the demand on drilling 
equipment, platforms, rigs and manpower. (T. 1772) (A. 
705) The holding of lease sale 40 this month would place a 
large drain on the industry’s ability to raise capital for both 
sale 40 and the Gulf of Mexico activity (T.1772) (A. 705) 
Donkin stated his opinion that it would be better and more 
productive to use the $400 to $600 million estimated 
bonuses to be paid on lease sale 40 and invest it in physical 
exploration and production in the Gulf of Mexico, whose oil 
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and gas can be brought on stream at higher levels at much 
sooner rates, and with more certainty of finding oil and 
gas reserves than in the Mid-Atlantic. (T. 1772; A. 705) 
(T. 1773-1775; SA. 28-30) (T. 1808; A. 706) 


On the other hand, as the Court observed, if lease sale 
40 goes through, there would be roughly half a billion dol- 
lars frozen into government funds and not presumably in 
oil exploration or production. (T. 1775; SA. 30) Donkin 
put it succinetly: 


‘‘T am suggesting that we would in all probability 
develop far more oil and gas, and much sooner, in the 
Gulf of Mexico for equivalent expenditure where we 
simply were to continue to develop the non-producing 
-—the producible shut-in reserves and leases, reservoirs 
and leases, and increase production at producing reser- 
voirs were (sic) appropriate up to levels approximat- 
ing the maximum desirable rate of production.’’ (T. 
1775; SA 30) (See also T. 1809; SA 38; T. 1810; 
A. 707) 


Donkin indicated that there was no pressing need for 
Sale 40 and that under his analysis of the alternatives, the 
decision to lease sale 40 could be postponed 3-5 years. 
(T. 1775, 1776; SA 30, 31) 


In response to questions from the Court, Donkin testified 
that the alternative of separation of exploration and pro- 
duction was a viable superic> alternative to holding lease 
sale 40 at this point (T. 1776-1778) (SA 31-33), and that 
instead of tying up a half billion dollars of capital for lease 
sale 40 this month, if the government or anybody laid out 
a hundred billion, they could, at a cost of $3 million per 
well, drill about 30-45 exploratory wells and explore the 
Sale 40 area and obtain a pretty good idea of its potential. 
(T. 1774-1777) (SA 29-32) 


“It seems to me that it would be far superior to have 
the gevernment drill maybe 15 to 30, 35 wells out 
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there and get a pretty good idea as to what in fact 
the potential is than to lease it in this point of time.” 
(T. 1777) (SA 32) 


Donkin also described as a viable alternative, that the 
government would purchase the seismographic, geologicai 
and geophysical data, and interpret it, or contract out to 
other consultants who interpret such data, or the govern- 
ment could contract out to the drillers and, based upon 
the results of the initial drilling, make a determination 
as to where for example, if at all, the ultimate reserves 
lie relative to the range of estimates contained in the 
PDOD. (T. 1777-1778) (SA 32-33) 


Donkin stated that the PDOD-Sale 40 did not discuss 
the most useful way of using the half billion dollars at 
this point, and that it did not consider the alternative of 
additional development in the Gulf versus frontier areas. 
Furthermore, Donkin pointed out that the sale 40 PDOD 
did not address the impact that sale 40 would have on the 


capital necessary to develop the Gulf of Mexico, the on- 
shore fields, to complete the last Canadian pipeline, and 
things of this nature. (T. 1784) (SA 37) He also testified 
that the Programmatic PDOD didn’t consider the pos- 
sibility of enhancing the Guif of Mexico production at all. 
(T. 1779) (SA 34) 


Donkin testified that the Secretary of the Interior could 
not make an intelligent decision based upon the documents 
that he had, and that a reasonable set of alternatives 
understandable by a lay person could have been put to- 
gether with the data now available for presentation to a 
decision maker, (T. 1781-1782) (SA 35-36) 


With regard to natural gas, Donkin testified that there 
were shortages at existing prices, and curtailments, but 
tha. it was not of crisis proportions. He stated that the 
recent FPC increase in the price of new gas would increase 
its supply and that there would be significant increases in 
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production in the near term if producible shut-in leases 
were brought on-stream, and if new well completions took 
place. (T. 1814, A. 708) (T. 1815; SA 39) 


He made an extremely conservative estimate of 6 trillion 
cubic feet of reserves relative to producible shut-in leases, 
and that from the 2 sources—producible shut-in leases and 
the non-producing dedicated reservoirs, there will be 
roughly one trillion cubic feet a year during the first year, 
or 2.7 million eubic feet per day (ie. 2739 MMCF). 
(T. 1825, 1826) (SA 41, 42) 


Donkin testified that the amount of daily deliverability 
of nature’ gas from the offshore Louisiana producible 
shut-in leases and non-producing gas reservoirs which are 
dedicated to interstate pipelines would account for 5040% 
of Transcontinental Gas Pipeline Corp.’s projected defi- 
ciency during the winter heating season, November 1976 
through March 1977. (T. 1836) (SA. 43) (Transcontinental 
is the company which serves the New Jersey and New 
York area (T. 1821) (SA. 40) and the intervenor gas in- 
dustry.) 


Donkin further testified that he made a comparison of 
the expected gas yield from OCS lease sale 40, and his 
calculations of what could be yielded if the producible gas 
at producible shut-in wells and dedicated reservoirs were 
brought up to optimal utilization. He said: 


“If the gas reserves estimated for Sale 40 are at the 
low end of the range, then the offshore producible 
shut-in leases and non-producing reservoirs would ac- 
count for approximately 317,000—or 317 percent of 
the peak daily capacity to be attained in 1989 for 
Sale 40. . . At the high end of the range for Sale 40 
the Gulf of Mexico leases would account for 87 percent 
of that figure.” (T. 1838, 1839) (SA 44, 49) 


As a further means of dealing with the natural gas 
shortfall, Donkin testified that if the low priority intra- 
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state use were devoted to the high priority industrial—or 
higher priority industrial and home use, that much of the 
shortfall would be overcome. He said that if natural gas 
service to generate electricity were either ceased within the 
near future or phased out, that would free up rather large 
volumes of gas to serve the higher priority uses, and it 
would probably eliminate all curtailments, and that if the 
price of gas were raised up to the alternative fuel cost, it 
would have the effect of phasing out the use of natural gas 
to generate electricity. (T. 1840, 1841; SA. 46, 47) 
(T. 1842; A. 709) (T. 1843; SA 48) 


Mr. Donkin’s testimony was documented in considerable 
detail by Plaintiff’s Ex. 73. 


Exhibit Citation 
Subject (Page) 
Active OCS oil and gas leases 6 
Producible shut-in leases 17 


Relative magnitude of reserves associ- 
ated with producible shut-in leases in 
Gulf of Mexico 21 


Estimated gas reserves 22 


Comparison between OCS sale 40 esti- 
mated gas reserves and those from pro- 
ducible shut-in leases 23 


Evidence that production from existing 
offshore leases in the Gulf of Mexico 
could be significantly enhanced 27 


FPC study of extent to which produc- 
tion from non-producing offshore re- 
serves could be accelerated 29 


Evidence that Gulf o* Mexico OCS oil 
and gas production from currently pro- 
ducing reservoirs could also be en- 
hanced 31 


Exhibit Citation 
Subject (Page) 
Large gap between actual production 
and MER and MPR 31-41 


Gap indicates that through additional 
development drilling production from 
the OCS could be dramatically accele- 
rated within a short period of time 41 


Estimated costs of increasing MER 
level of production from the current 
level of production 45 


Benefits of accelerated production 
through developmental drilling would 
greatly exceed the incremental costs of 
that activity 48 


Estimates of acceleration in production 
capability, measured in terms of addi- 
tional MPR that would obtain if new 
wells were completed in selected reser- 
voirs in 4 producing areas of the Gulf 
of Mexico 50 


Increase in OCS production resulting 
from efforts to develop and produce re- 
serves on 


(A) Producible, shut-in leases, 


(B) Non-producing reservoirs 


(C) New wells in currently pro- 
ducing oil and gas reser- 
voirs 

(D) Increase in production from 


existing wells up to levels 
approximating their MPR’s 


Exhibit Citation 
Subject (Page) 
—would be greater than the 
increase in OCS production 
which might derive from 
Sale 40 


The alternatives to Sale 40 would result 
in accelerated OCS production taking 
place sooner than were petroleum and 
natural gas to be found in commercial 
quantities in the Mid-Atlantic 


It is possible that not holding sale 40 will 

result in greater levels of domestic pro- 

duction between now and 1985 than 

would obtain were the sale to be held as 
* - scheduled 


- Accelerated offshore leasing in the Mid- 
Atlantic will exacerbate the problem of 
insufficient development activity in other 
OCS areas 


Speculative withholding of natural gas 
supplies in anticipation of future price 
increases motivates deferral of develop- 
ment and/or production from existing 
supplies 


The Programmatic PDOD did not pre- 
sent an adequate assessment of the fu- 
ture energy potential of conventional 
onshore petroleum sources 63 


No witness refuted Donkin’s testimony in any essential 
particular. In fact, Mr. Eugene H. Luntey, President of 
the Brooklyn Union Gas Company, confirmed the superi- 
ority of the alternatives described by Donkin to holding 
lease sale 40 now. 
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Luntey admitted that if it were possible to increase pro- 
duction from producible shut-in leases or non-producible 
dedicated reservoirs, gas would be flowing into New York 
gas consumption markets within 2 years—sooner than the 
gas, if any, that eculd be derived from OCS sale 40. 
(Luntey T. 2322, 2323) (A. 767, 768) 


Cross-examination of Luntey revealed that his estimates 
of natural gas deficiencies through 1985 (Defendants’ Ex. 
CC) were overstated in that they were based on an assumed 
$.52 price level and did not reflect the significant addi 
tional gas supplies that would be forthcoming in response 
to the FPC’s recently approved increase of price to $1.42. 
(T. 2323-2327) (A. 768-772) 


Luntey’s estimates are also questionable because he did 
not take into account the possible reduction of gas demand 
due to mandatory energy conservation measures. (T. 
2330-2332) (A. 773-775) 


Defendants’ claims as to natural gas shortages must also 
be discounted to the extent that the industry’s estimates of 
reserves have been found by a Congressional investigating 
committee to be understated, unreliable and misleading 
(T. 2333-2336) (A. 776-779) (P. Ex. 115 at pp. 32-36) 


Additional reasons for skepticism as to defendants’ 
claims regarding natural ges shortages stem from the 
findings of another Congressional Committee which in- 
quired into the causes of the decline in deliverability of 
natural gas at the Bastian Bay field in Louisiana, and 
concluded that the two producers have failed to take appro- 
priate steps to accelerate production of the field, and that 
gas producers which anticipate higher prices as a result of 
contemplated deregulation of natural gas prices have failed 
to do needed work in order to maintain deliverability. (T. 
2336-2340) (A. 780-784) (P. Ex. 116) 


The evidence presented by Donkin proves conclusively 
the utter failure of the Secretary, in violation of NEPA, 
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to carefully consider and evaluate the need for OCS sale 
40, alternative sources of oil and gas supply in other do- 
mestie areas within his jurisdiction and authority, and the 
effect of opting for OCS sale 40 without analyzing its 
effect on Gulf of Mexico production, and without making 
a cost-benefit comparison for the purpose of assessing the 
relative priorities to be assigned to OCS sale 40 as com- 
pared to the alternatives described by Donkin. 


The alternatives described by Donkin were alternatives 
within the jurisdiction of the Secretary, whose effect can 
be reasonably ascertained and whose implementation was 
not remote and speculative. Failure of the NEPA docu- 
ments to set forth the Donkin alternatives precluded the 
Secretary from considering a range of alternatives suffi- 
cient to permit a reasoned choice, and constituted a viola- 
tion of NEP/.. 


POINT V 


The decision documents fail to adequately evaluate 
available sources of oil and natural gas from Arab 
sources, non-Arab sources within OPEC, other foreign 
sources, and domestic sources. 


FES--Sale 40 assumes insecurity of foreign oil imports 
(V. 2, 562, 576) and states that the oil import option is 
ihe least acceptable for continued energy independence 
(V. 2, 564). 

The PDOD—Sale 40 (Appendix A, p. 2) also assumes 
that the OCS—Sale 40 development option will reduce 
vulnerability of the U.S. to severe supply disruptions and 
high oil prices. 

The evidence presented by Newlon and Donkin high- 
lighted the inadequacy of the treatement of these issues. 


In addition, the affidavit of Christopher Rand, an expert 
on Middle Eastern history and energy policy, received in 


1) 


2) 


“ 


In fact, Rand shows that sources exist elsewhere in the 
United States and in foreign countries outside OPEC, to 
provide the 3 million barrels of oil and 2 million barrels 
of oil equivalent which the PDOD states (p. 4) could be 
derived from accelerated OCS leasing. 
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evidence as P. Ex. 76 negates the contentions of the PDOD, 
and shows that it 


fails to evaluate foreign oil sources, and to show 
to what extent they are unreliable, or document U.S. 
vulnerability to them (pp. 17-30) ; 


fails to evaluate alternate sources of oil and 
natural gas outside OPEC, including domestic 
sources on U.S. government land in Northern 
Alaska, California’s OCS, Naval Petroleum Re- 
serves 1 & 4, and other federal lands in New 
Mexico, and the Rocky Mountain areas of Colorado, 
Utah, Wyoming and Montana. (pp. 30-40) 


... 2.2 million barrels a day from secone*ry re- 
covery, mostly of heavy oil; 400,000 to 600,000 barrels 
a day from the Alaskan North Slope, surplus to the 
needs of the West Coast; 725,000 barrels a day addi- 
tional production from existing fields in the Gulf of 
Mexico; 400,000 barrels a day from Elk Hills (Naval 
Petroleum Reserve 1 in California); 250,000 barrels 
a day from the Santa Ynez Unit in the Santa Barbara 
Channel; and the balance, or 725,000 to 925,000 barrels 
a day, from the North Sea and the Reforma area of 
Mexico.” (p. 40) 
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POINT VI 


The decision documents inadequately evaiuate the 
alternative of conserving OCS sale 40 oil and gas re- 
sources for future use rather than using it up now. 


In his affidavit (P. Ex. 72), Dr. Newlon said that the 
PDOD made a static and misleading comparison of the sum 
of the price and the environmental costs of OCS oil with 
each of the major substitute sources of energy (e.g. oil im- 
ports), and with the cost of energy conservation, because 
the comparison did not consider the implications of re- 
source use now for future resource availability. In other 
words, the PDOD failed to consider the crucial question— 
will oil from the OCS be more valuable now, or will it be 
more valuable to the U.S. consumer at some time in the 
future. (Ex. 72, pp. 3, 4). 


At the hearing, Dr. Daniel Newlon testified that insuffi- 
cient consideration was given to the possibility that in 


making the decision regarding OCS leasing, the Secretary 
should: 


“at least consider this possibility that we are being 
spendthrift, that we should postpone and lease at a 
later date.’’? (Newlon T. 1665, 1666) (A. 691, 692) 


He testified that inadequate analysis was made. Dr. New- 
lon made these points: 


1—The PDOD did not discuss the uncertainty, the 
range of opinions that exist about the different 
projections it was discussing. (T. 1645) (SA 15) 


2—The PDOD’s discussion of the conservation option 
was misleading. (T. 1645) (SA 15) 


3-The PDOD did not address the existence of the 
OPEC and the option of using the OCS as a standby 
production capacity—an oil weapon—to deter price 
increases and embargos in the future. (T. 1645) 
(SA 15) 
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4—The PDOD’s conclusion that OCS oil weuld be 


cheaper than energy from alternative sources-com- 
pletely left out the future. (T. 1646 (SA 16) 


5—The PDOD failed to discuss the cost to future gen- 


erations of using up an exhaustible OCS resource 
now. (T. 1646) (SA 16) 


6—The PDOD failed to compare the profits that would 


be secured in the future from holding the oil off 
the market, with the profits to be secured right 
now from OCS development (T. 1647, 1648) (SA 
17, 18)—a comparison which should have been 
made by a prudent administrator charged with the 
administration of a public resource. (T. 1648) (SA 
18) 


7—The PDOD’s conclusion that the cost of energy con- 


servation is greater than the cost of producing 
from the OCS is misleading and wrong (T. 1653) 
(A. 684) it does not disclose the basis for the Secre- 
tary’s decision, nor of his evaluation of the energy 
conservation option and its feasibility. (T. 1653- 
1656) (A. 684-687) 


8—The PDOD failed to deal with the future and failed 


to consider the future costs of energy conservation, 
and how the economy can adjust over a future pe- 
riod to energy conservation and to a gradual con- 
striction in the supply of energy. (T. 1658-1660) 
(A. 688-690) 


9—The PDOD failed to evaluate how energy conserva- 


tion, combined with development of alternative fuel 
sources, could reduce the energy deficit to the 
point where the Secretary might say “it’s better 
to keep this for future reserve than to use it up 
now.”’ 


10—The PDOD is based on the erroneous assumption 


that OPEC doesn’t exist, that ‘‘we can accelerate 
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the leasing of oil or we can hold the oil—hold back 
supplies and it will have no impact on fature 
prices.’’ (T. 1666) (A. 692) 


11—The PDOD fails to evaluate the scenario that it’s 
politically and economically infeasible to be com- 
pletely self-sufficient (T. 1666, 1667) (A. 692, 693), 
that is a scenario of rapid development of the outer 
continental shelf and rapid production from the 
OCS may leave the United States still vulnerable 
to cuts in oil consumption. (T. 1668, 1669) (A. 694, 
695) 


12—The PDOD failed to evaluate the alternative (pre- 
sented by Dr. Newlon in the CEQ hearings (P. Ex. 
71) of exploring the OCS, developing standby pro- 
duction plans, but with leasing for production con- 
tingent on future increases in the real price or a 
decrease in the security of oil imports. (T. 1670; 
A. 696; T. 1671; SA 19) Newlon affidavit, P. Ex. 
72, pp. 5, 6; (‘‘The Oil Security System: An Im- 


port Strategy for Achieving Oil Security and Re- 
ducing Oil Prices’’) (P. Ex. 69) 


13—The PDOD gives the illusion of an analysis, and an 
illusion of a cost-benefit comparison, but does not 
set forth the actual considerations that entered 
into the decision making process. (T. 1675) (SA 21) 


14—A prudent administrator charged with the admin- 
istration of the public resources of the OCS lands, 
to the extent that he used the PDOD, as a document 
upon which his decision was based, would not be 
justified in making a decision to accelerate OCS 
leasing and in particular making a decision to hold 
lease sale 40. (T. 1675, 1676) (SA 21, 22) 


15—The PDOD is an integral part of the impact state- 
ment and the EIS can’t be understood without con- 
sidering the PDOD (T. 1672) (SA 20). As Newlon 
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put it: 


‘‘T think that in something as important as leas- 
ing on the outer continental shelf, where there 
are security issues, where there are environ- 
mental issues, where there are substantial eco- 
nomic issues, that there should be a document 
that describes the decision making process on 
which—and justifies the decision that’s been 
reached.’’ (T. 1698, 1699) (SA 23, 24) 


16—The Programmatic PDOD does not provide analyti- 
cal basis for aceelerating the OCS, and it really 
obscures the issues about why the Secretary would 
or would not consider a certain option. (T. 1701, 
1704) (A. 698, 699) 


17—If we had reasonable price regulations, a lot of the 
shortage in natural gas would disappear (T. 1716) ; 
and if the price increase didn't bring additional 
supplies it would bring a reduction in demand that 
wouid bring demand in balance with supplies. (T. 
1721, 1723) (A. 700, 701) 


In sum, Newlon concluded t. at the PDOD is an inade- 
quate review of the alternatives to accelerated leasing of 
the OCS because its comparisons are static and not 
dynamic, it fails to consider the implications of leasing 
policies for monopoly power, and it neglects the contingent 
leasing option. 


George Donkin also concluded that the PDOD’s dis- 
cussion of the perceived problem of insecure and expensive 
oil imperts was inadequate. He observed that the PDOD 
discusses possible solutions to the oil import problem 
within a static or short term context, as opposed to ad- 
dressing the issue in terms of a secular or long-term per- 
spective. By so doing, the PDOD ignores the problem that 
if we accelerate production from the frontier areas of the 
OCS now, those areas may be depleted later, when needed 
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as much or even more. To that extent, accelerated OCS 
produetion will make imported oil increasingly ‘‘insecure 
and expensive” over time (P. Ex. 73, p. 70) 


Donkin found that the Programmatic PDOD did not 
consider the option cf utilizing the OCS as a form of 
energy reserve as a safeguard against even more ex- 
pensive or insecure imported oil in the future, and that 
the PDOD failed to base the decision to accelerate OCS 
leasing on a complete assessment of both short term and 
long term comparisons of OCS production against all of 
the relevant alternatives. (P. Ex. 73, pp. 71, 72) 


Thus, under the assumption that conventional domestic 
petroleum production from non-OCS lands will, over time, 
account for an even smalier percentage of our total energy 
consumption, maximizing OCS production through accel- 
erated OCS leasing may in fact be increasing our ultimate 
dependence upon imports in the future. (P. Ex. 73, p. 72) 


None of defendants-appellants’ witnesses refuted this 
testimony. 


POINT VII 


The decision documents inadequately evaluate the 
energy conservation option as an alternative to accele- 
rated OCS leasing and lease sale 40. 


Newlon 


Dr. Newlon pointed out the PDOD’s static and mis- 
leading comparison of the cost of accelerated OCS leasing 
to the cost of energy conservation, and its erroneous con- 
clusion that mandatory conservation was not a desirable 
alternative. (Ex. 72) 


Donkin 


Donkin also concluded that the PDOD’s comparison was 
based on a deficient analytic foundation because it errone- 
ously compared $1-$7 per barrel costs of OCS oil with 
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$11-$12 price for non-OCS oil, and failed to take into 
account that the existing $11-$12 price of oil is a function 
of current, as opposed to future, demand levels, which 
demand would be reduced by effective conservation meas- 
ures. Therefore the PDOD should have appropriately 
compared—not OCS production vs. $11 oil today, but 
rather OCS production vs. some combination of energy 
conservation and increased production from non-OCS 
energy sources. (P. Ex. 73, pp. 67, 68) (Donkin T. 1767, 
1768) (A. 702, 703) 


Ross 


In his affidavit, P. Exs. 78 and 78, Prof. Mare Ross states 
that fuel conservation is the best energy policy for simul- 
taneously stretching out our limited fossil fuel resources, 
holding down total energy costs, minimizing dependence on 
foreign energy sources and protecting the environment. (2. 
Ex. 78, 1,2) This estimate of the potential for fuel conser- 
vation was greater than the estimates in Energy Alterna- 


tives: A Comparative Analysis (the reference relied on in 
the FES-Sale 40) and he concluded that said reference was 
obsolete and not a useful reference on the subject of the 
potential for fuel conservation. CP se Ts. 2) 


Dubin 


The affidavit of Dubin (P. Ex. 77) found that the Pro- 
gram FES and the Sale 40 FES did not make an adequate 
evaluation of the alternatives of energy conservation and 
solar energy, and that their protential was far greater 
than presented—a potential which could be quantified by 
a meaningful energy conservation study of the scope de- 
seribed in his affidavit. Absent such study, the BLM can- 
not truly say that it adequately evaluated the alternatives 
of energy conservation and solar energy. 


None of defendants-appellants’ witnesses refuted this 
testimony. 
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POINT VIII 


The decision documents fail to adequately evaluate 
the alternative of separating exploration and produc- 
tion. 


This point illustrates most vividly the Secretary’s failure 
to comply with NEPA, See. 4332(2)(C)(iii) and See. 
4332(2)(D) which require agencies to develop “appropri- 
ate” alternatives when there are “unresolved conflicts con- 
cerning alternative uses of available resources”. 


Frequently during the evidentiary hearing, the common 
sense option of separation made itself explicitly or im- 
plicitly manifest as an alternative which would permit oil 
and gas exploration, environmental data gathering, and 
coastal zone management planning, and the analytical proc- 
ess -ncidental thereto, to proceed apace without delay, and 
under full control by the government of the public OCS 
resources, and deferring to the end the final massive pro- 
duction step and its concomitant heavy risks, investments 
and commitment of resources. 


The rationale of such separation is that at the end of the 
data gathering, assessment and planning process, and be- 
fore irreversible commitments are undertaken, all decision 
makers and interested parties will have optimized their 
knowledge of the risks, costs and benefits of accelerated 
OCS leasing and lease sale 49. 


As the Court observed in Environmental Defense Fund 
v. Corps (Gillham Dam), 325 F. Supp. 728, 762, 1 ELR 
20130, 20143 (E.D. Ark. 1970-71) 


‘If there exists any alternative which would satisfy 
all of the competing interests—that is, an alternative 
in which all of our citizens could ‘have their cake and 
eat it too’—this should be made explicit in any ‘de- 
tailed statement’ required by NEPA.”’ 
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The separation alternative may very well be the ‘“‘cake”’ 
alternative. Yet it is not adequately evaluated in the 
FES-Sale 40. Its advantages became apparent as the 
plaintiffs’ scientific experts analyzed the deficiencies of the 
decision documents. The advantages include: 


1—Time to obtain more complete and better informa- 
tion as to: 


a—quantity, location and value of oil and gas re- 
serves in frontier areas 


b—amount of Gulf of Mexico oil and gas production 
c—other domestic and foreign sources of energy 


d—future prices of oil and gas and demand and 
supply responses 


e—impact of energy conservation 


{—results of FTC proceedings against major oil 
companies re anti-competitive practices 


g—inputs regarding anticipated onshore impacts 
needed for coastal zone management planning 
(locations and feasibility of pipelines, refineries 
and other onshore support facilities, etc.) 


h—baseline studies and other environmental studies, 
and to develop predictive capability as to effects 
of oil on marine environment; acquisition of best 
available fisheries data from NMFS 


i—requirements to be incorporated in development 
or production plans, lease stipulations and 
termination clauses 


2—time to study the North Sea experience 


3—time to develop or improve risk analysis models for 
offshore and nearshore spills 
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4—opportunity to coordinate lease production plans 
with CZM and fisheries management planning, and 
to estimate amount of federal assistance needed 


5—time to take advantage of improvements in oil spill 
prevention and clean up technology 


6—improvements in OCS operating orders 


7—development of standards for defining unacceptable 
environmental risks and cost/benefit models for 
quantifying and balancing economic values of re- 
newable and non-renewable resources 


8—opportunity to assess optimal deployment of capital 
for energy development 


9—opportunity to assess potential for inter-fuel sub- 
stitution 


)\—opportunity to assess a range of options and alterna- 

tives, such as conserving OCS oil and gas as a 
strategic reserve for future use, retaining it as a 
standby production capacity, cte. 


The list of advantages is legion. 
Plaintiff urged that the separation option be evaluated 
prior to completion of the FES-Sale 40 (P. Ex. 83), but 
the request was ignored. 

The Secretary has the authority to separate exploration 
and production, if not by issuing separate exploration and 
production leases, then by either engaging in government 
exploration or contracting with third persons for such 
exploration. 

Even if he doesn’t have the authority to implement 
separation, NEPA requires that he adequately evaluate 
such option. 
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POINT IX 


The decision documents failed to evaluate the anti- 
competitive impact of accelerated OCS leasing and 
lease sale 40, thereby violating the NEPA require- 
ment that the EIS disclose “any irreversible and irre- 
trievable commitments of resources which would be 
involved in the proposed action should it be imple- 
mented”’. 


The complaint, paragraph 22 (p. 24) alleges that the 
FTC has filed a proceecing charging the major oil com- 
panies with anti-competitive practices. 


The answer (paragraph 22d, p. 5) admits this allegation. 


The complaint, paragraph 23 (p. 24) alleges that the 
ETC proceeding and reports were known to the Secretary 
and that he made no reasonable effort to determine its rela. 
tionship to the OCS leasing program. 


The answer (paragraph 24, p. 5) admits that the FTC 
staff report was reviewed by the BLM in preparation of a 
background analysis for the Department’s proposal in 
early 1974 to ban certain joint-bidding for OCS leases. 


In its answer (pp. 26-28) to plaintiffs’ interrogatories 
15J, N, O, P, 8S, T, U, V, W, X (pp. 39-42), defendants 
admitted that no studies were made by or in behalf of or 
relied on by the Secretary as to the anti-competitive im- 
pacts of accelerated OCS leasing. 


We stress the importance of these interrogatories and 
answers as bearing on the Secretary’s utter failure to 
grasp and consider these critical socio-economic effects of 
accelerated OCS leasing and their implications for assess- 
ing the supply/demand factors and need for, alternatives 
to, and environmental costs of, accelerated OCS leasing. 


These matters were within the awareness and cognizance 
of the Secretary, as evidenced by the partial steps taken 
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by the Secretary to deal with the problem of joint bidding 
for OCS leases. However, he failed in his critical re- 
sponsibility of evaluating somewhere in his decision docu- 
ments, the anti-competitive impacts of accelerated OCS 
leasing. That these were perceived to be real is established 
by the FTC March 1976 letter (P. Ex. 75) sent in response 
to the Court’s order directing distribution of the Program 
PDOD to the Justice Department and the FTC. The FTC 
letter found that accelerated OCS leasing would have anti- 
competitive effect. Yet, as the deposition of Frank Basile 
shows (pp. 394396) and as is clear on the face of the 
FES-Sale 40 and PDOD-Sale 40, no evaluation was made 
of the FTC staff comments. Nor was any evaluation made 
of the Rand eritique (P. Ex. 84, 99) which dealt with 
related matters, and was forwarded by special counsel for 
the County of Suffolk to Interior prior to preparation of 
the FES-Sale 40, and the PDOD-Sale 40. 


It is clear that from the very inception of this case, the 
Secretary was put on notice via the complaint and inter- 
rogatories of the anti-competitive impact issue, but failed 
to evaluate it as part of the decision making process. 

The Secretary’s disregard of the FTC comments violated 
NEPA See. 4332(C), and his failure to evaluate the dis- 
senting views brought to his attention before preparation 
of the Sale 40 decision documents violates the rules laid 
down in: 


Committee for Nuclear Responsibility v. Seaborg, 
404 U.S. 917, 3 ERC 1126 (D.C. Cir. 1971), 1 
ELR 20534 (1971) ; 

Environmental Defense Fund v. Corps (Gillham 
Dam), 325 F. Supp. 728, 759, 1 ELR 20130, 
20141 (E.D. Ark. 1970-71) ; 

Environmental Defense Fund v. Corps of Engi- 

neers, 348 F. Supp. 916, 933, 4 ERC 1408 (N.D. 

Miss. 1972). 
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See also Council on Environmental Quality Guidelines, 
40 C.F.R. Section 1500.10(a) which requires that 


“where opposing professional views and responsible 
opinion have been overlooked in the draft statement 
and are brought to the agency’s attention through the 
commenting process, the agency should review the 
environmental effects of the action in light of those 
views and should make a meaningful reference in the 
final statement to the existence of any responsible 
opposing view not adequately discussed in the draft 
statement, indicating the agency’s response to the is- 
sues raised.” 


Following the lifting of the stay on Sale 40, the Secre- 
tary, on August 17, 1976, held the lease sale. 


The bids received by the Department of the Interior for 
sale #40 indicate that several major oil companies— 
Exxon, Mobil Oil, Texaco, Gulf, Shell—were high bidders 
for a substantial portion of the lease sale acreage (United 
States Department of the Interior, Bureau of Land Man- 
agement Report-11) (High Bid Recap By Tract August 
19, 1976). These are the same companies who have been 
charged by the Federal Trade Commission with anti- 
competitive conduct in the pending proceedings described 
in the County’s complaint, paragraph 22. 


The Secretary’s failure to assess the anti-competitive 
impact of accelerated OCS leasing has produced the very 
result reported by the Federal Trade Commission when 
it advised the Secretary that accelerated OCS leasing 
would have an anti-competitive impact. Ownership and 
control of a significant share of lease sale 40 public oil 
and gas resources has now been transferred to private 
vertically integrated major oil companies whose anti- 
competitive conduct is the subject of FTC proceedings. 


NEPA Section 4332(C)(v) requires that an EIS dis- 
close any irreversible and irretrievable commitments of 
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resources which would be involved in the proposed action 
should it be implemented. 


NEPA Section 4332(2)(D) requires the Secretary to 
“study, develop and describe appropriate alternatives to 
recommended courses of action to any proposal which in- 
volves unresolved conflicts concerning alternative uses of 
available resources”. 


The Secretary’s August 17, 1976 lease sale has, without 
the required prior NEPA sscessment of anti-competitive 
impact and alternatives, resulted in an irreversible and 
irretrievable commitment of public oil and gas resources 
to private oil companies. As the leases now stand, they 
may not be terminated except through condemnation and 
payment of appropriate compensation to the oil company 
lessees, or by court ordered rescission. 


No argument is advanced by any of the defendants or 
in the District Court opinion that the Secretary was not 
under a duty to evaluate the anti-competitive impact of 


accelerated OCS ieasing and lease sale 40. Since the 
Seeretary’s leasing decisions caused a primary impact on 
the physica! environment, it became incumbent upon him 
to adequately assess such socio-economic effects as the anti- 
competitive impact. 


Chelsea Neighborhood Associations v. U.S. Postal 
Service, 516 F.2d 318, 388 (7 ERC 1957) (2d 
Cir. 1975) ; 

Hanly v. Mitchell, 460 F.2d 640, 647 (4 ERC 1152) 
(2d Cir. 1972); cert. denied 409 U.S. 990 (4 
ERC 1745) (1972). 
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POINT X 


The FES sale 40 is not an adequate decision mak- 
ing document under NEPA because it does not inform 
the Secretary of the nature, location and value of the 
specific Mid-Atlantic fishery resources, and it has no 
predictive capability of assessing the potential adverse 
impact of the OCS project. on such resources. The 
Mid-Atlantic baseline study program is similarly 
defective. 


The Court stated in its opinion that the NEPA docu- 
ments sufficiently apprised the Secretary of the overall 
environmental dangers and difficulties. The Court said 
that the Secretary might well have concluded that there 
was more than sufficient data available in the EIS to 
make a reliable prediction that negative impact on” 
biota and environment generally would be negligibl 
transient (Opinion p. 19, A p. 28) and that the EiS’s 
presented a fairly grim, detailed and encyclopedic pic- 
ture of possible environmental difficulties. (Opinion 
p. 31, A p. 40). The Court concluded, therefore, that 
the EIS’s satisfied the requirements of NEPA, Sec- 
tion 4332 (2)(C) (i) (ii). 

We respectfully submit this was error because if the 
Court’s interpretation of NEPA is correct, then any 
agency may satisfy NEPA by using a shotgun approach 
and simply scattering adverse environmental impact 
pellets all over the map in exaggerated and gloomy terms 
and without requiring detailed data as to impacts on 
specific sites, areas or regions. The agency does not dis- 
charge its NEPA duties by providing a “generous ration 
of environmental, irrelevant ‘filler’.” 


Sierra Club v. Coleman, 405 F. Supp. 53, 8 ERC 
1477, 1479 (D.D.C. October 17, 1975). 
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The EIS’s relied upon by the Seeretary here are exain- 
ples of this type of shotgun approach to assessing environ- 
mental impact. 


Plaintiff's Exhibits 22-46, sponsored by Pro’. McHugh, 
reflect the distribution of the commercially valuable fish- 
eries of the Cape Cod and Cape Hatteras area. If prop- 
erly managed, the estimated annual catch is a million 
metric tons with annual gross value of $1 billion dollars 
(T. 917, 918; A. 467, 468 erroneously says $1 million). 
These fishery resources in the Mid-Atlantic area are in 
close proximity to any Sale 40 offshore oil operations, and 
the International Commission for the Northwest Atlantic 
Fisheries (ICNAF) formulates species quota management 
recommendations for U.S. and foreign governments with 
respect to this resource. (McHugh T. 919; A. 469) 


In addition, pursuant to the Fishery Conservation & 
Management Act 0° 1976, the Mid-Atlantic Fishery Man- 
agement Council will have the responsibility of drawing 
management plans for the six states from New York to 
Virginia (T. 921-922; A. 470-472). The Act will take over 
management from ICNAF (T. 928; A. 473). 


The FES-Sale 40 did not assess the impact of accelerated 
leasing or of Sale 40 on the management planning which 
has been undertaken pursuant to the Act. (T. 929. A. 472) 


The value of the fisheries cherts (P’s. Mx. 22-46) to a 
decision maker is that they demonstrate how widespread 
‘hese resources a' + at some ste their life history, that 
at some stage of their life his. most of them traverse 
the area where the proposed lea.. sale might take place, 
and that they also migrate in all directions with the sea- 
sors, so that even if a particular resource is not in the 
general area of the drilling at one time, it could very well 
be at another time of the year. (T. 924) (A. 474) The Ex- 
hibits demonstratc that there are some extremely valuable 
resources here that could be affected by accidents that 
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might take place or by any by-products of the exploration 
and exploitation process. (T. 924, 925) (A. 474, 475) For 
example, if there were a blowout during exploration, it’s 
possible some damage might be done to fishery resources 
in the vicinity. (T. 925) (A. 475) 


McHugh testified that the exhibits were prepared with 
data that were available but were not used in the EIS and 
that if the decision maker had had this information at his 
disposal he could have made a wiser decision. (T. 124) 
(A. 474) 


It was not sufficient for the FES to describe in generic 
terms, however gloomy, the adverse impact of drilling on 
marine life. Its function under NEPA is to acenrately 
describe the real world of Mid-Atlantic lease sale 40 area 
fiisheries resources, with specificity as to species distribu- 
tion, magnitude, dollar value and location, so that the deci- 
sion maker would be informed of the conflicting claims of 
oil and gas production and fisheries in the OCS. Without 
such data, intelligent management decisions are impossible. 


It is not enough to simply catalogue, with enclylopedic 
detail, lists of species and to overstate in general terms 
the adverse effects of oil production on such living orgaa- 
isms. If it were enough, then impact statements would de- 
generate into long laundry lists of names, accompanied by a 
gloomy assessment of the adverse impacts of oil and gas 
drilling. Were this litany repeated often enough, decision 
makers and the public would be desensitized to the point 
where the EIS would lose all value. The point is, NEPA 
is not satisfied by either an understatement or overstate- 
ment of adverse impacts. On the contrary, NEPA requires 
realistic, localized assessments of sufficient particularity 
to enable decision makers to weigh potential conflicting 
uses of the OCS for the purpose of making practical man- 
agement decisions. 


In the instant case, it was important for the decision 
maker to understand and compare the economic value of 
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the renewable infinite fishery resources depicted on Piain- 
tiff’s Exhibits 22-46 with the non-renewable finite oil and 
gas resources alleged to be located in the Sale 40 area. 
This information was not provided and the FES-Sale 40 
made no attempt to assess, quantify or compare the eco- 
nomie values of the living resources vs. the non-renewable 
resources of the proposed lease sale area. (T. 926, 974) 
(A. 476, 511) 


It is possible to develop a standard or methodology and 
procedure which could be used as a basis for making such 
comparison, and such a standard would be a useful tool for 
the Secretary for making an informed decision as to 
whether to lease or not to lease in the proposed lease sale 
area. (T. 926, 927) (A. 476, 477) 


The BLM lacked any written standards for judging when 
environmental damage would be great enough to justify 
withdrawal of tracts from leasing. (Basile deposition, 
7/6/76, 513, 514) (A. 868, 869) It lacked any written stand- 
ards for balancing renewable against non-renewable re- 
sources. (Basile dep. 7/6/76, 519) (A. 870) In fact, the 
Department of the Interior has no written standards for 
judging when not to lease because of unacceptable environ- 
mental risks. 


Prof. McHugh testified that the basic fault in the FES- 
Sale 40 was that it is a catalogue rather than a discussion of 
cause and effect, and that the same defect inhered in the 
baseline study program embodied in the VIMS contract 
(P. Ex. 48) which simply proposed to extend the cata- 
logue and to describe in more detail what is there rather 
than a study of mechanism, precesses and cause and effect. 
(T. 931; A. 479) (T. 932; SA. 4) (T. 933; A. 480) 


McHugh testified it was important to examine processes 
and cause and effect or to undertake a controlled oil spill, 
because this would give the decision maker additional in- 
formation that would help him to determine and perhaps 
even forecast more accurately what the effects of petro- 
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leum in the natural environment might have on the fishery 
resourees. (T. 933, 934) (A. 480, 481) 


In McHugh’s opinion, the approach followed by the BLM 
in its FES and in its baseline study program had no pre- 
dictive capability or value, and the BLM was not asking 
all the right questions in the EIS. (T. 934) (A. 481) 


Criticisms and concerns over the purpose and scope of 
BLM7’s bascline study program were also expressed by 
the Fish & Wildlife Service, CEQ, Environmental Protec- 
tion Agency, National Marine Fisheries Service, NOAA, 
and several coastal states. (R. Hughes deposition, 232-245 
(A. 926-939); P’s. Exs. 111, 112, 113; Program FES, Vol. 
2, 381, 391, 448, 525, 762, 785, 914-916, 946, 948, 955) 


In the Program FES, Interior admitted that the baseline 
studies were not specifically designed to predict OCS de- 
velopmental impact, and were not designed for decision 
making as to how, when, or if to lease in the OCS, but were 
designed to identify the effects of OCS operations after 
they have taken place, and that ia most cases the environ- 
mental studies would only be marginally useful in tract 
selection and would play little, if anv, role in area selection. 
(Program FES, Vol. 2, 398, 406, 465, 466, 595, 606, 733, 
773, 774) 

Interior also admitted that baseline environmental 
studies were not specifically designed for data acquisition 
for input into site-specific environmental impact state- 
ments, and that they were designed as pre-drilling surveys 
which would allow data collected after drilling commences 
to be compared for changes in environmental conditions. 
(Program FES, Vol. 2, 962, 1035-1036) 


These are astonishing admissions. They prove, first, 
that the FES-Sale 40 is not intended to predict or assess 
impact as required by NEPA, and second, that even the 
baseline studies are not so intended, but are designed 
rather to monitor the after effects of drilling. But, as 
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Prof. McHugh points out, the baseline study program can- 
not assess the after effects, because it is not designed to 
study processes and cause effect relationships. 


Finally, Prof. McHugh testified that in his opinion the 
FES-Sale 40 and PDOD-Sale 40 do not enable the Secre- 
tary to assess the potential adverse impact of drilling on 
the fisheries, or to weigh the risks and costs of adverse 
impact on fisheries resources, and they do not enable the 
Secretary to objectively balance risks and costs against the 
asserted benefits of drilling. (T. 949, 950) (A. 486, 487) He 
further testified that Visual 4 of Vol. 4 of the FES-Sale 40 
‘s deficient as a decision making document because it is 
almost impossible to extract any precise information from 
it (T. 951; A. 488; T. 1001; SA 5) (as for example, the 
fact that Great South Bay supports one of the most im- 
portant clam fisheries anywhere in the nation). (T. 952) 
(A. 489) 


Thus. neither the FES-Sale 40 or the baseline study pro- 


gram have any predictive value, and neither satisfies 
NEP A’s requirements. We are left simply with a deserip- 
tive catalogue which is being expanded by the VIMS 
contract work. 


What is cause for additional dismay is Interior’s adimis- 
sion that the baseline study program was not one which 
would give coastal states the background information and 
delineation of development impacts so that such states 
could make full knowledge decisions. (Program FES, 
Vol. 2, 733) 

Since, as we have noted elsewhere in this brief, the FES- 
Sale 40 does not provide the coastal states with needed 
inputs, they may look forward to nothing of value from 
Interior. 


The Court questioned Prof. McHugh as to what value 


additional studies would have to a practical decision maker. 
(T. 1037-1040) (A. 552-595) 


46 


The question implicitly assumes that the Secretary has 
done as much as can be reasonably expected in the FES 
and Baseline Study Program. 


However this is not the case because NEPA, Sec. 4332 
(2)(A) requires a diligent research effort, undertaken in 
good faith, which utilizes effective methods and reflects the 
current state of the art of the relevant scientific discipline. 


Environmental Defense Fund v. Hardin, 325 F. 
Supp. 1401, 1 ELR 20207 (D.D.C. 1971). 


That the Secretary’s research and study effort failed to 
meet the NEPA standard was abundantly documented, not 
only by the plaintiffs’ scientific experts but by Fish & 
Wildlife Service, EPA, NMFS, NOAA, CEQ and various 
coastal states. 
As EDF v. Hardin points out, NEPA envisions that the 
evolution of projects will be the result of research efforts 
rather than that research will be utilized to rationalize 
projects already proposed. 


325 F. Supp. at 1404, 1 ELR 20208. 


In the case at bar, the FES and baseline study program 
are being utilized to rationalize the Secretary’s prior deci- 
sions to accelerate OCS leasing and to hold lease sale 40. 


Professor Stephen Moore of MIT further documented 
the inadequacy of the FES, and the Secretary’s failure to 
meet the NEPA requirements as to data acquisition, treat- 
ment and analysis. 


Testifying from the perspective of a systems analyst, 
Professor Moore dealt with five specific aspects of the in- 
adequacy of the FES-Sale 40. 


1. The basis used by the Secretary for compiling, synthe- 
sizing and evaluating the ecological data base for impact 
analysis is inadequate. (Moore, T. 1047) (A. 563) 
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The FES is lacking an explicit framework for deter- 
mining what data should be included or excluded from the 
analysis; what framework should be selected for synthe- 
sizing the utilized data for the impact analysis. The FES 
is simply an ad hoe literature review with certain data in- 
cluded and other information not included for no apparent 
reason and with no assessment of the inadequacy of the 
data provided. (T. 1049-1055) (A. 565-571) 


2. The FES treatment of data and analysis uncertain- 
ties is inadequate. (T 1047 A. 563) The FES makes no 
analysis of the implication of proceeding under the high 
level of uncertainties in the data and in its analysis. No 
attempt is made to inform the Secretary what, the risk is 
of going ahead and making a decision to proceed with lease 
sale 40 when there are major critical areas which are 
simply unknown. (T 1059) (A. 573) 


As an example, although the FES contains no informa- 
tion about long term effects of oil spills, yet it attempts to 
draw a more certain conclusion than is possible from the 
data. (T 1060-1061) (A. 574-575) In virtually all the areas 
of the FES in which conclusions are drawn about effects, 
there is nothing included in those conclusive statements 
about the measure of uncertainty, be it qualitative or 
quantitative, and qualitative conclusions in the FES are 
not substantiated and documented. (T 1064-1065) (A. 576- 
577) 


3. Professor Moore testified that the methodology for 
assessing the biological impacts of oil spills is inadequate, 
and that the methodology used to assess biological impacts 
does not reflect the existing state of the art. (T 1070; A. 
578) There is a lack of any apparent systematic framework 
for synthesizing the pieces of the analysis into a consistent 
and comprehensive whole and the lack of specificity and 
quantification of impacts, when these are possible and 
methods for doing so exist in the literature. Instead, the 
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methodology used in the FES essentially consists of a 
selective literature review and qualitative ad hoe sugges- 
tions of how generic biological communities of the Mid- 
Atlantic might be affected by petroleum releases. (T 1071, 
1071la) (A. 579-580) 


4. The FES analysis of the occurrence movement and 
impact of nearshore oil spills (e.g. pipeline spill) is inade- 
quate. (T 1073) (A. 581) 


Moore indicated how such an analysis could be made 
using the fisheries charts (P’s. Exs. 22-46) and other maps 
showing the distribution of habitats along the southern 
coast of Long Island. (P’s. Exh. 49-52) He said it would 
be possible to get a clearer handle on that if these kinds 
of resources were mapped and then overlays of spill 
probabilities and spill trajectories were made. (T 1078; 
A. 581) (T. 1074-1082; SA 6-14) (T. 1083; A. 582) 


5. The FES methodology for summarizing and evalu- 
ating overall risks is inadequate. (T. 1084; A. 583) The 
FES proximity analysis only considers offshore spills and 
no attempt is made to include spills originating nearshore. 
As a result, any assessment of environmental risk based 
on this analysis is incomplete and does not reflect the pos- 
sible risks which relate to each tract. (T 1084-1087) (A. 
583-586) 


The FES contains no standards or criteria established 
by the BLM for determining the environmental acceptabil- 
ity of leasing and development of OCS areas. Without 
numerical quantitative standards, criteria cannot be laid 
out as to what is environmentally acceptable, and the de- 
cision maker is left up in the air as to how to evaluate 
and assess impacts. (T 1087-1088, 1110-1113 A. 586-587, 
598-601) The FES-Sale 40 is not adequate for the purpose 
of determining the environmental acceptability of the pro- 
posed leasing development. The Secretary is not given 
the best information available and an assessment of how 
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well known the estimated impacts are (T 1089 A. 588), al- 
though appropriate methodologies exist for quantifying and 
assessing impacts. (T 1100-1108) (A. 589-597) 


POINT XI 


The decision documents fail to adequately evaluate 
the impact of accelerated OCS leasing and of lease 
sale 40 on coastal zone management planning; if not 
delayed, lease sale 40 will overwhelm and pervert the 
CZM planning process; the separation of exploration 
and production alternative, in relationship to CZM 
planning, should have been evaluated. 


In its opinion the Court raised the issue of whether the 
Coastal Zone Management Act Amendments of 1976. re- 
quired the Secretary to defer new OCS leasing to await 
State compliance with the CZM Act. (Opinion p. 47, A p. 
57) The Court concluded that OCS leases need not await 
approval of formal coastal zone management plans. 
(Opinion p. 53, A p. 63) The Court, however, failed to 
reach and decide the issue of whether immediate OCS 
development of the Sale 40 area in the hands of the 
petroleum industry would overwhelm and pervert the 
timing and content of the CZM program of the affected 
states. The evidence at the hearings establishes that this 
would happen. 


The CZM Statute 


Under Section 4 of the CZM Act Amendments of 1976, 
financial assistance to coastal states is conditioned on their 
developing CZM programs: 


1—describing the CZM organizational structure and its 
interrelationship with regional and interstate agencies 
in the CZM process (S. 305(b) (6)); 


2—defining the planning process for assessing and 
managing the impact of energy facilities in the coastal 
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zone, and for the protection of public beaches and 
coastal areas. (S. 305(b)(7) & (8)) 


The latter components of the CZM program are due by 
October 1, 1978. 


Section 5 requires that the CZM program give adequate 
consideration to the national interest in providing for the 
siting of energy facilities in the coastal zone, and to any 
appliable interstate energy plan or program. 


Section 6 provides that after the CZM program has been 
approved by the Secretary, no permit or license for OCS 
exploration, development or production, which affects such 
state coastal zone, will be granted without a certification 
that such OCS activity is consistent with and complies with 
the state’s approved CZM program. (S. 307 (3) ) 


Section 7 provides for financial assistance to coastal 
states and local governments to enable them to plan for the 
consequences relating to new or expanded energy facilities 
in the costal zone (S. 308(a)(1)(B)); to provide new or 
improved public facilities or public services required as a 
result of coastal energy activity (S. 308(a)(1)(C)&(D)); 
and to alleviate unavoidable loss of valuable environmental 
or recreational resources. (S. 308(a)(1)(F)) 


The amount of financial assistance to be provided will 
be related to the volume of oil and natural gas produced 
from the OCS leased acreage immediately adjacent to such 
coastal state, or which is landed in such state (S. 308(a) (2) 
(B)&(C)); and the Secretary will establish a formula for 
apportioning the financial assistance equitably among the 
coastal states (S. 308(e)(1)). No coastal state is eligible 
to receive any financial assistance unless it has an ap- 
proved management program (S. 308(g)). 


Section 8 encourages the coastal states to give high 
priority to coordinating and unifying state CZM planning 
policies and programs (S. 309(a)). 
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Section 9 provides that each federal agency may assist 
the Secretary by furnishing information to the extent per- 
mitted by law, in carrying out the purposes of CZM 
(S. 310(a)). 


The Evidence 


Prof. Mitchell’s testimony abundantly established that 
a big OCS lease sale 40 oil strike would generate permanent 
onshore impacts of a magnitude and with a rapidity which 
would overwhelm local planning capability (T. 446, 451, 
452 A. 297, 299, 300), and that the decision documents did 
not adequately assess the scale of onshore impacts ex- 
pected, their effect in the short term, and on communities 
in the region (T. 454-458 A. 302-306). 


Ie also pointed out that tanker traffic and the attendant 
oil spill risk may increase, depending on the comparative 
timing of platform production, pipeline and refinery in- 
stallations, oil strikes in various frontier and other areas 
(egs. North Atlantic, South Atlantic, Alaska North Slope), 


and international oil industry logistics, resulting in im- 
pacts not adequately detailed or analyzed in the decision 
documents (T. 517, 523 A. 358, 364). 


Mitchell also testified that the decision documents did 
not adequately discuss the anticipated cumulative impacts 
of Mid-Atlantic, North Atlantic and South Atlantic lease 
sales. (T 563) (A. 395) 


Drawing upon the experience of Scotland, where off- 
shore oil development ground local planning system to a 
halt, he concluded that if sale 40 occurred as scheduled, 
the coastal states and communities would not have suffi- 
cient information from the decision documents with which 
to plan intelligently for coastal zone management. (T 
572, 573) (A. 404, 405) 


It is clear from Mitchell’s testimony that the decision 
documents do not provide the information needed by the 
coastal states for carrying out their responsibilities under 
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the CZM Amendments of 1976. Without detailed informa- 
tion of the type which Mitchell found lacking, the coastal 
states cannot determine the type of CZM organizational 
structures needed. They cannot define and establish a 
planning process for assessing and managing the impact 
of energy facilities in the coastal zone, and for the protec- 
tion of public beaches and coastal areas (due by October 1, 
1978). Nor do they have enough information with which 
to grasp and give adequate consideration to the “national 
interest”. Indeed, on the basis of the decision documents, 
nobody ean determine what is the “national interest”, be- 
cause the Program FES and PDOD (September 1975) 
lack a clearly defined accelerating leasing program. (See 
GAO 3/19/75 Report, Ex. 117) 


The Program decision documents speak in terms of a 
“6 sales per year” proposal involving an indeterminate 
quantity of acreage. They fail to indicate how much OCS 
acreage is anticipated to be offered for lease or leased 
under the accelerated OCS leasing program. Without 
sucn information, it is ;.9t possible to establish the volume 
o* oil and natural gas to be produced from the OCS, and 

nee it is impossible to assess the onshore impacts to be 

nticipated in the Mid-Atlantic and other frontier regions. 
The absence of such data not only prevents the coastal 
states from discerning the “national interest’, but also 
precludes them from coordinating and unifying their CZM 
planning policies and programs and engaging in meaning- 
ful regional and interstate cooperation. 


The absence of such data also prejudices the ability of 
the federal government to determine the amount of finan- 
cial assistance (related to volumes of oil and natural gas 
produced and landed), to be granted to coastal states, and 
to equitably apportion such assistance among the coastal 
states. 


Finally, the indefiniteness of the decision documents de- 
feats the consistency requirement expressed in Section 6 
of the CZM Amendments of 1976. 
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As earlier noted, the decision documents do not give the 
coastal states the inputs they need with which to develop 
sensible CZM programs. Also, the massiveness and ir- 
revocable pace of offshore development occasioned by the 
unitary leasing system (which gives the oil company lessee 
control over both exploration and production) will over- 
whelm and pervert the CZM planning process. The end 
result is to impair the viability of any CZM plan and to 
defeat the Congressional purpose of insuring that offshore 
development is consistent with an approved CZM plan. 


In short, CZM planning has been turned upside down by 
the lease sale 40 which occurred on August 17, 1976. 
Instead of the CZM Act controlling the timing and easing 
the impacts of OCS development, the opposite will pertain 
—OCS development of the sale 40 area, in the hands of the 
petroleum industry, will overwhelm and pervert the timing 
and content of the CZM programs of the affected states— 
a result contrary to the intent of Congress. 


Separation of Exploration and Production 


As shown in its broader context, a preferred way of 
realizing the Congressional purpose on which the CZM Act 
is based is to separate exploration from production. 
(Mitchell T. 570, 571) (A. 402, 403) The pause between 
exploration and production and the retention of govern- 
mental control over the OCS resource until development 
and production plans are ready, will generate better infor- 
mation as to the magnitude and location of oil and natural 
gas in the OCS, and estimated production, and can be used 
to provide the coastal states with the inputs they need to 
assess onshore impacts and to formulate and obtain ap- 
proval of CZM programs. It will also enable the Secretary 
of the Interior to require, as a production lease stipulation, 
that the lessee comply with an approved CZM program 
prior to beginning production. The period between ex- 
ploration and production can also provide time for coor- 
dination and unification of various state CZM programs, 
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and interstate and regional cooperation. It will also give 
the states and federal government a better idea as to the 
amount of financial assistance needed to deal with expected 
onshore impacts, and thereby insure against too much or 
too little financial assistance. 


The decision documents failed utterly to evaluate the 
feasibility of the option of separation of exploration and 
production, in the context of provid =g a means for recon- 
ciling and coordinating OCS activit.es with CZM planning. 


POINT XII 


The Secretary’s failure to circulate the programma- 
tic PDOD and the sale 40 PDOD was a violation of 
NEPA, Section 4332(2) (C). 


The Programmatic PDOD and Sale 40 PDOD are ‘‘De- 
tailed Statements’? within the meaning of NEPA Section 
4332 and together with the Program FES and Sale 40 FES 
comprise the decision documents relied on by the Secretary. 


The PDOD’s contain economic and technical data rele- 
vant to environmental impact, alternatives, and commit- 
ments of resources matters required to be disclosed in the 
NEPA. ‘‘detailed statement’’. 


Tie cases establish that the environmental impact state- 
ment must: 


1. Gather in one place, discuss and weigh those mat- 
ters such as economics, foreign relations and 
national security, which are necessary to a con- 
sideration of the pertinent alternatives, and the 
relative environmental impact of alternatives. 
(Natural Resources Defense Council v. Morton, 458 
F.2d 827, 3 ERC 1558, 1560, 1561 (C.A.D.C., 1972) ; 


2. Provide a basis for (a) evaiuation of the benefits of 
the proposed project in light of its environmental 
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risks, (b) comparison of the net balance for the 
proposed project with the environmental risks pre- 
sented by alternative courses of action (emphasis 
added) (NRDC v. Morton, id. at pp. 1558, 1561) ; 


. Set forth a finely tuned and systematic balancing 
analysis of those environmental amenities, eco- 
nomic and technical considerations, costs and bene- 
fits, which are in conflict with each other (Calvert 
Cliffs v. AEC, 449 F.2d 1109 (2 ERC 1779, 1781) 
(1971), observing the Standard that environmental 
factors are to be accorded peer status with dollars 
and technology in the agency’s decision making. 
(EDF v. Corps of Engineers (Tombigbee), 492 
F. 2d 1123) (6 ERC 1513, 1519) (CA. 5, 1974) ; and 


Strike a balance of costs and benefits which is not 
arbitrary or which does not clearly give insuffi- 
cient weight to environmental values (EDF v. 
Froehlke, 473 F.2d 346, 4 ERC 1829, 1833); (8th 
Cir. 1972): 


In the case at hand, the Interior Department restricted 
the scope of the Final Environmental Program Statement 
(FES) and of FES-Sale 40 by deliberately excluding there- 
from, and relegating to the PNOD’s important data re- 
quired to be discussed, considered and weighed in the 
FES’s—namely the economic evidence, criteria and options 
relevant to the issues of need, alternatives and justified 
resource commitments—all raised by the proposed Outer 
Continental Shelf (OCS) accelerated leasing program and 
by proposed lease sale 40. 


This was precisely the type of economic data which NRDC 
v. Morton, 458 F.2d 827, 3 ERC 1558 (C.A. D.C. 1972) 
held should have been considered in the Interior Depart- 
me's environmental impact statement for offshore oil 
and gas leasing. There the Court ruled that NEPA re- 
quires that the Interior Department’s impact statement 
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on environmental effects of offshore oil leases eontain a 
discussion of reasonable alternative courses of action even 
though the Department lacks power to adopt or put such 
alternatives into effect. 


The Court observed that the alternatives not discussed 
involved economic considerations and included meeting 
energy demands by federal legislation or administrative 
action freeing current onshore and state-controlled offshore 
production from state market demand prorationing or a 
change in the Federal Power Commission’s natural gas 
pricing policies, and the elimination of oil import quotas. 
(id. 1560, 1561) 


The Court said: 


“While the consideration of pertinent alternatives re- 
quires a weighing of numerous matters, such as eco- 
nomics, foreign relations, national security, the fact 
remains that, as to the ingredient of possible adverse 
impact, it is the essence and thrust of NEPA thet the 
pertinent Statement serve to gather im one place a 
discussion of the relative environmental impact of al- 
ternatives.’’ (id. at 1561) (emphasis added) 


The Court clearly recognized that environmental and 
economic factors are linked and that the environmental 
impact and alternatives to near and long term solutions 
to the energy supply problem require continuing review, in 
light of changes in technology or in the variables of energy 
requirements and supply. (NRDC v. Morton, 3 ERC 1558, 
1563). 


FES-Sale 40, V. 3, page 41, states: 


“To engage in formal economic cost/benefit analysis 
in the EIS itself would tend to obscure environmental 
analysis by transforming the statement into an overall 
decision making document centered around economic 
considerations and having a program justification 
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focus. A separate overall decision making document, 
a PDOD ir <repared to provide the Secretary of the 
Interior with all aspects to be considered concerning 
this proposed lease sale.’’ 


This is a clear admission that the PDOD is not just a 
summary document (Vol. 3, p. 75), but that the PDOD- 
Sale 40 and the F#S-Sale 40 together comprise the deci- 
sion documents relied on by the Secretary as the basis of 
his decision to hold lease sale 40. It is also evidence that 
the Secretary skewed the NEPA process into separate 
documents and relegated the NEPA required cost/benefit 
analysis and balancing judgment to the PDOD. 


Furthermore the FES statement that it is not intended 
to have a program justification focus (Vol. 3, p. 41) is it- 
self contradicted by the many statements elsewhere in the 
FES which purport to justify OCS lease sale 40 as 


1—replaecing importation of foreign oil by tankers (Vol. 
eo . 


2, p. 30), (Vol. 3, pp. 18, 29) ; 


2—deereasing imports of oil and thereby improving the 
balance of payments (Vol. 2, p. 241); 


3—reducing reliance on foreign imports (Vol. 2, pp. 539, 
562, 582, 583) ; 


4—avoiding Gependence on insecure foreign oil imports. 
(Vol. 2, pp. 564, 578) 


The FES-Sale 40 also contains statements indicating its 
tie-in with the Programmatic FES. (See for example FES- 
Vol. 3, pp. 59, 63) 


Thus it is clear that the Programmatic and Sale 40 
PDOD’s are “Detailed Statements” within the meaning of 
NEPA which, together with the Program FES and Sale 40 
FES comprise the decision documents relied upon by the 
Secretary. Having established this point, we wil! now show 
that the Secretary’s failure to circulate the Programmatic 
PDOD and the sale 4 “DOD was a violation of NEPA. 
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NEPA, Section 4332(2)(C) requires that a copy of the 
detailed statement of disclosure and the comments and 
views of the appropriate Federal, State and local agencies, 


“shall be made available to the President, the Coun- 
ceil on Environmental Quality and to the public as pro- 
vided in Section 552 of Title 5, United States Code, 
and shall accompany the proposal through the existing 
agency review processes.” 


However, the PDOD’s were not circulated through the 
NEPA review process despite the fact that they discuss 
key policy options and managerial issues related to an 
expanded OCS leasing program and individual lease sales, 
and contain many issues that must be considered in the 
overall balancing of environmental costs and economic 
benefits that will go into the Secretary's decision making 
regarding offshore leasing. (Program FES, Vol. 2, p. 397, 
FES-Sale 40, Vol. 3, p. 41) 


The Secretary’s failure to circulate the PDOD’s in the 
manner required by NEPA foreclosed the possibility of 
any comment regarding the economic evidence, criteria and 
options relied on by the Secretary and relevant to the 
issues of need, alternatives and justified resource commit- 
ments—all raised by the proposed OCS accelerated leasing 
and by proposed lease sale 40. 


In the Program FES, the Department of the Interior 
stated that it would prepare and distribute the PDOD for 
public comments (Program FES, V. 2, p. 397) and that no 
decisions will be made on whether to circulate or to what 
degree to accelerate leasing until the public and the De- 
partment have reviewed the final EIS, and that the public 
will be permitted to comment on the final EIS as well as 
the PDOD that is being prepared. (FES, V. 2, p. 1033) 


In September of 1975, the month in which the PDOD 
was prepared, the Secretary reneged on his promise. On 
September 26, 1975, he announced that the Department 
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would not make the PDOD available for comment by the 
public. (Fed. Reg., Vol. 40, No. 188, 9/26/75, p. 44344 


On January 22, 1976, appellees moved in tle District 
Court for an order directing that the PDOD be circulated 
and processed in the manner required by NEPA, 8. 4332, 
and in addition distributed to the Department of Justice 
and the Federal Trade Commission with a request for 
comments from such agencies concerning possible anti- 
competitive practices of the major oil companies regarding 
OCS leasing and other anti-trust issues relevant to OCS 
production, distribution and marketing, ete. and enjoining 
the Secretary from conducting the public hearings scheduled 
on the Draft Environmental Statement for proposed Sale 
40, pending completion of the NEPA review process con- 
cerning the Program PDOD. 


While the District Court, on January 22, 1976, denied the 
request for injunction, it did direct that copies of the 
PDOD be made availaile to the public at the hearing and 
that copies be distributed to the Justice Department and 
FTC. 

As pointed out in the County’s main brief (pp. 40-42) 
the FTC Staff, in March 1976, (P’s. Ex. 75) found that 
accelerated OCS leasing would have an anti-competitive 
effect. The Secretary disregarded and failed to evaluate 
the FTC comments in the Final Environmental Statement 
for sale 40. 


Although the District Court declined to require the circu- 
lation of the PDOD as a NEPA document for purposes of 
enjoining the public hearings scheduled on the Draft En- 
vironmental Statement for Sale 40, the subsequent de- 
velopmment of a full evidentiary record at the hearings on 
the motion for preliminary injunction concerning the status 
and use of the PDOD’s as basic decision making documents 
relied upon by the Secretary, warrants their treatment as 
NEPA documents, subject to the review and comment 
process of the National Environmental Policy Act. 


7 ; ; 
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Beeause the Secretary did not process the PDOD’s as 
NEPA documents, the public and other decision makers 
were precluded frem ascertaining and commenting on de- 
ficiencies in the PDOD’s and the inconsistencies and con- 
tradictions, for example, between the Programmatic PDOD 
and the Program Final Environmental Statement. If one 
compares the Programmatic PDOD with the Program 
FES, it is reasonable to conclude that the Secretary may 
have been misinformed by such deficiencies and contradic- 
tions. Examples follow— 


There are a number of NEPA issues which are discussed 
in the PDOD which were not dealt with in the same way in 
the FES. At pages 2 through 6 of the PDOD, there is a 
discussion of oil imports. KEeonomic data is given regard- 
ing rates of production of petroleum, petroleum consump- 
tion, and the increase in oi] imports. Estimates are given 
regarding the costs of the Arab oil embargo and the ri: 
in oil prices. A number of questions arise from this data 
which, if this information had been included in the FES, 
might have provoked agency and public comment. For 
example—What was the role of the major oil companies in 
controlling the rate of petroleum production? Why did it 
peak in 1972? Why did preduction decline in 19747 Why 
did petroleum consumption increase? Why did imports 
rise during the period 1972 through 1974? What is the ex- 
tent of U.S. vulnerability to interruptions in imported 
petroleum supplies? Are the FEA estimates regarding em- 
bargo costs valid?) What was the responsibility, if any, 
of the major cil companies in the rise of world oil prices? 
Is the Department’s central theme that accelerated OCS 
production will reduce dependence on foreign oil imports 
valid? What are the dollar costs of oil produced from 
OCS as compared to the dollar costs of imported oil! To 
what exent, if any, are the major oil companies respon- 
sible for the differential? 


In contrast, the FES contains a very limited superficial 
diseussion of oil imports (see for example FES, V. 2, pp 
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285, 302), excluding much of the economic data contained 
in the PDOD. Thus the failure to cireulate the PDOD as 
part of the NEPA review process prevented an oppor- 
tunity for the public and agencies and organizations with 
special expertise from commenting thereon and raising per- 
tinent questions, or challenging the conclusions of the De- 
partment. 


POINT XIII 


The “Final” Program EIS was essentially a new 
draft program EIS; the Secretary’s failure to circulate 
this document through the NEPA review process was 
a violation of NEPA, Section 4332(2) (C). 


The Program Dre‘t EIS described an accelerated 10 
million acre proposal. The Final Program EIS described 
an entirely different proposal calling for 6 sales per year 
of an indeterminate quantity of OCS acreage. Thus the 
so-called © inal” Program EIS was not really Final, but 
was essentially a new draft statement. Since it was never 
submitted for comment and review by any other federal 
agencies and since the comments and views of the appro- 
priate Federal, State and local agencies were never solic- 
ited with regard to the 6 sales per year proposal, the 
Secretary failed to comply with NEPA, See. 4332(2)(C). 


The Secretary was not entitied to treat the uncirculated, 
unreviewed “Final” Program EIS as a supplemental EIS 
curative of the defects in the original Program Draft EIS, 
because circulation and the opportunity for comment had 
not been afforded. 


Natural Resources Defense Council v. Morton, 337 
F. Supp. 170, 172-173, 3 ERC 1623 (D.D.C. 
1972)’; 

1-291 Why? Association v. Burns, 372 F. Supp. 
223; aff’d. 517 F.2d 1077; 6 ERC 1275, 1301, 
1302, D. Conn. (Feb. 7, 1974) aff’d. 7 ERC 2147 
(2d Cir.) May 30, 1975. 
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As stated by the court in Natural Resources Defense 
Council, Inc. v. Callaway, 524 F.2d 79 (8 ERC 1273) (2d 
Cir. 1975), 


“the use of supplemental data and statements is per- 
missible to bolster an otherwise deficient EIS or to 
amend an EIS to consider changes in the proposed 
federal action when the ‘supplemental’ adequately 
remedies the deficiency or analyses the impact of the 
proposed change and is properly circulated among the 
appropriate agencies before a final decision has been 
reached.” (Id. at 91-92) 


“Although an EIS may be supplemented, the critical 
agency decision must, of course, be made after the 
supplement has been circulated, considered and dis- 
cussed in the light of the alternatives, not before. 
Otherwise the process becomes a useless ritual, de- 
feating the purpose of NEPA, and rather making a 
mockery of it.” (Id. at 92) 


POINT XIV 


The historical evidence strongly indicates that the 
NEPA review process was used as post hoc justifica- 
tion for the decisions previously made by the Secre- 
tary to accelerate OCS leasing and to hold lease sale 


40. 


As previously shown, the courts have made it clear that 
the decisionmaker should not select and discuss only those 
alternatives which justify a decision previously made. 


City of Boston v. Volpe, supra; 
Keith v. Volpe, supra; 
Jones v. D.C, Redevelopment Land Agency, supra. 


Yet this is precisely what the Secretary did in this case. 
From the very outset, it was clear that the Secretary was 
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using the NEPA review process as post hoe justification 
for the decisions previously made (1) to accelerate OCS 
leasing, and (2) to hold lease sale 40. Thus, it was a fore- 
gone conclusion that the Secretary would fail to adequately 
evaluate the impact, need and alternatives issues previously 
described in this lrief. 


The first decision was ostensibly reached on September 
29, 1975 and the second on June 26, 1976. The government 
claims that in each instance the decision was rendered after 
completion of the NEPA process, and after compliance with 
its requirements. 


However, the historical record, developed through dis- 
covery, indicates the contrary—that written internal memo- 
randa and the unguarded slip of the tongue statements of 
Interior Department officials prove that firm decisions to 
accelerate OCS leasing and to hold lease sale 40 were made 
long before the ostensible decision dates, and before ful- 
fillment of NEPA’s requirements, and that, in fact, the 
BLM simply went through the NEPA motions in order to 
validate the decisions previously made. Each piece of evi- 
dence forms part of a decisive mosaic of proof. The limits 
placed on discovery prevented a fuller development of the 
White House connection. The White House’s keen inter- 
est in the accelerated OCS leasing was made clear during 
repeated telephone conversations between R. Hughes and 
an agent of the President’s Domestic Council (R. Hughes 
302-303) (A. 942-943); in discussions with the President 
and Secretary (R. Hughes 82) (A. 906) and in telephone 
communications with the President and White House offi- 
cials (Frizzell 97, 101, 106) (A. 880, 881, 882). The cumu- 
lative impact of the evidence unmistakably conveys the 
sense of events controlled by the prior decisional signals 
rushing along a predetermined track to accelerated OCS 
leasing and the holding of lease sale 40. 


It is obvious from the historical record that the decisions 
to accelerate OCS leasing and to hold lease sale 40 were 
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never in doubt despite NEPA’s mandate that the Secretary 
consider whether or not 


1) to accelerate OCS leasing; 
2) to hold .ease sale 40. 


What was slightly in doubt was when and not whether the 
decisions to accelerate leasing and to hold lease sale 40 
would take place. In fact, there wasn’t even much doubt 
as to when lease sale 40 would take place. 


The Court may take judicial notice that the BLM’s so- 
called tentative OCS lease schedules or planning dates have 
variously shown lease sale 40 as taking place in December 
1975 and May 1976—amazingly close to its ultimate sched- 
uled date of August 17, 1976. 


Viewed in the context of the historical evidence, to which 
this brief now turns, the phrases ‘‘tentative lease sched- 
ule’’ and ‘‘planning dates’’, reveal their true purpose as 
aesopian or code phrases instructing all subordinates as to 


the OCS leasing timetables. The prior decisions of In- 
terior’s top decision makers and the tight OCS leasing 
schedules and deadlines they established caused the haste 
and pressure under which the decision documents were 
prepared, and account in part for their poor quality. 


If, as the evidence demonstrates, the decisions were 
already made, prior to completion of the NEPA review 
process, and if the outcome of the NEPA review process 
was never intended to revoke or alter the decisions pre- 
viously made, then the issue of whether the content of the 
decision documents complied with NEPA’s requirements 
need not be reached, and the Court may, on the basis of 
the historical record, remand these proceedings to the 
Secretary with directions that he reconsider his actions in 
full good faith compliance with NEPA. 
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The Decision to Accelerate OCS Leasing 


At least two internal memoranda prove that this deci- 
sion was made before the Secretary issued the October 
1974 Program Draft Environnmme tl Statement. 


In his February 11, 1974 memorandum (P. Ex. 122), 
Royston Hughes, the OCS Program Coordinator, stated 
that the decision (to accelerate OCS leasing) had already 
been made. 


This evidence was later reinforced by the September 13, 
1974 memo of Under Secretary Jared Carter (Kx. 89) 
who made it clear that he wanted a firm leasing schedule of 
10 million aeres leased, not just offered. (BLM’s N.Y. 
office manager Frank Basile knew of this memo—Basile 
deposition 382-390) (A. 851-859). 


The fact that both Hughes and Carter were referring 
to the so-called 10 million acre proposal, which was lat r 
changed in November 1974 to the ‘‘6 sale per year 
proposal’, does not gainsay the fact that a decision to ac- 


celerate OCS leasing was made prior to undertaking the 
NEPA review process. What changed in November 1974 
was not the decision to accelerate, but simply a shift from 
10 million acres to an unspecified indeterminate quantity of 
acreage under the ‘‘6 sales per year” proposal. 


There wes also never any doubt that lease sale 40 was 
intended to be one of the 6 sales, irrespective of the out- 
come of any NEPA review. For example, well before the 
beginning in August 1975 of the preparation of the Pro- 
grammatic PDOD (R. Hughes deposition, p. 54 (A. 904); 
pp. 55, 56 (SA 1, 2); p. 56a (A. 905)) and before the July 
1975 Final Program Environmental Statement, Requests 
for Proposals were issued in March 1975 for Mid-Atlantic 
baseline studies (P. Ex. 48), and in June 1975, the BLM 
entered into a contract (P. Ex. 55) employing Virginia 
Institute of Marine Sciences (VIMS) to perform the Mid- 
Atlantic lease sale 40 baseline study. I+ is highly unlikely 
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BLM would have contracted to spend over $1 million for 
Mid-Atlantic Baseline studies for lease sale 40, before the 
issuance of the Final Program Statement, and before 
September 29, 1975 (the ostensible date of the decision to 
accelerate OCS leasing), were it not certain that the deci- 
sions to accelerate OCS leasing and to hold lease sale 40 
were foregone conclusions. 


The depositions of Frank Basile, manager of the BLM— 
N.Y. office, provide additional evidence of urgent prepara- 
tion for a mid-August 1£%5 lease sale 40, well before the 
completion of the NEPA review process and the issuance 
of the FES-Sale 40, on MV...’ 26, 1976, and long before the 
Secretary’s ‘‘decision’’ on ‘une 26, 1976 to hold lease sale 
40, 


In May 1976, the N.Y. office of BLM received a ‘‘ planning 
schedule” for proposed OCS lease sale 40, and a proposed 
notice of sale with instructions that ‘‘the above dates repre- 
sent the latest time each component must be complete if 


galleys are to be read and corrected and the August 724, 
1976 sale date is to be met.’’ (Basile 373-374; A. 849-850) 


On May 3, 1976, Basile and his staff discussed holding 
a mock lease sale on June 14, 1976, noting that if every- 
thing goes well, Sale 40 should take place in mid-August. 
(Basile 354) (A. 838) 


On May 17, 1976, Basile and his staff discussed prepara- 
tion of a draft notice of sale (Basile 362; A. 839) (363; SA 
3), and before June 1, 1976, a draft notice of sale was 
prepared and sent to Washington, D.C. (Basile 370-372 A. 
845-848) (P. Ex. 121). This was contrary to the normal 
practice of the Department of the Interior not to prepare 
a notice of sale until the Secretary decided to proceed with 
such sale. (R. Hughes deposition 261-262) (A. 940-941). 

On June 7, 1976, an employee of BLM’s New York office 


requested space be reserved for a sale during the period 
August 16-18, 1976. (Basile 365-370) (A. 840-845) 
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Although June 26, 1976 was the earliest legal date (30 
days following issuance on May 26, 1976 of the FES Sale 
40) at which the Secretary could decide to hold lease sale 
40—Secreta -y Kleppe, on June 16, 1976, announced his de- 
cision to hold lease sale 40 »n August 17, 1976. (Wall St. 
Journal Reporter Karen House’s deposition, P. Ex. 85) 


The Department’s embarrassed attempt to explain away 
the Secretary’s announcement as being conditioned on com- 
pletion of the NEPA review process—deserves little 
credibility. 


On June 18, 1976, a memorandum from Assistant Secre- 
tary Richard Hite (P. Ex. 120) stated that the decision had 
already been mace, thus confirming Secretary Kleppe’s 
earlier announcement to that effect on June 16, 1976. 


The historical evidence proves that the decision docu- 
ments, despite their bulk, were intended to rubber stamp 
decisions previously made, and not to aid in an informed 
decision making process. Whether the President was ex- 
ercising leadership in his energy messages on the subject 
of OCS leasing, or whether the Department of the Intevior 
has a built-in pro-OCS bias, is not the point here. Presi- 
dential leadership and agency mission bias are to be ex- 
pected if programs are to be conceived and planned. But 
what we have here is much more than that. The record 
reveals deliberate, calculated decisions to accelerate OCS 
leasing and to hold lease sale 40, before compliance with 
the requirements of NEPA. Although the decisions were 
masked by words like “tentative schedules” and “planning 
dates”, their reality was revealed by the events which fol- 
lowed, as clearly as a railroad schedule publishing the 
train’s arrival times at the stations along the track. 


If the Secretary’s decision documents are evaluated in 
their historical setting, it becomes crystal clear that the 
Secretary never had any intent to seriously and thoroughly 
evaluate alternatives to his proposed actions such as are 
described in Points IV, V, VI, VII and VIII. It is also 
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clear from the historical evidence that the Secretary delib- 
erately ignored the anti-competitive impact of accelerated 
OCS leasing, which was specifically and forcefully brought 
to his attention by the plaintiffs and by the Federal Trade 
Commission. This is not surprising, considering the evi- 
dence that the Secretary had made up his mind to acceler- 
ate OCS leasing and to hold lease sale 40 long before the 
completion of the NEPA review process, and was using the 
NEPA process as post-hoc justification. 


The District Court acknowledged that a strong argument 
had been made, supported by considerable circumstantial 
evidence, that all the EIS’s and public hearings were but a 
charade, and that the decision to lease was a foregone con- 
clusion. (Opinion, p. 32) (A. 41) The Court stated, how- 
ever, that it was not convinced that the Secretary and his 
subordinates did not attempt to execute NEPA honestly 
and that the documentary and other evidence failed to con- 
vince the Court that the Secretary was lying in his cate- 
gorical denial that he made a decision prior to completion 
of the entire NEPA statement. (pp. 33, 34) 


The District Court refused to allow plaintiffs to take 
the depositions of former Secretary Morton and present 
Secretary Kleppe, perhaps because of the exigencies of 
completing the evidentiary hearings in time for the Court 
to render a decision before the August 17, 1976 sale. In 
all probability, given the already strong circumstantial 
evidence that the decisions to accelerate OCS leasing and 
to hold lease sale 40 had already been made, it is likely 
that additional and fuller discovery would have yielded 
conclusive evidence that such decisions had already been 
made. If further proceedings take place in the District 
Court incident to a plenary trial in this action, such addi- 
tional discovery will be requested. 


Nevertheless, on the basis of the evidentiary record be- 
fore it, we believe the District Court erred in not finding 
that the NEPA review process was used as post hoc jus- 
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tification for leasing decisions previously made. In any 
event, the historical evidence does establish that the Secre- 
tary made a biased seiection and discussion of only those 
alternatives which would justify his leasing decisions and 
failed to identify and adequately assess alternatives such 
as those described in Points IV, V, VI, VII and VIII of 
this briaf, 


POINT XV 


Equitable relief is appropriate. 


The District Court correctly ruled that injunctive relief 
was appropriate and enjoined the sale set for August 17, 
1976. (Opinion 73-79; A. 33-89) 


On August 16, 1976, after hearing ora! argument, a pz.nel 
of this Court stayed the District Court’s preliminary in- 
junction order and permitted the sale to proceed on Angust 
17, 1976. 


During oral argument. this Court observed in colloquy 
that it t.ad the power to rescind Sale 40 should it ulti- 
mately uphold the District Court and determine that such 
equitable relief should be provided. 


There are good reasons for this Court to exercise its 
power to direct rescission of the August 17, 1976 sale and 
to enjoin any further efforts to implement lease sale 40. 


The District Court was correct in its finding of NEPA 
violation on th: grounds stated in its opinion and for the 
additional rer.sons presented by appellees. 


If the sale is not rescinded, and if further steps in im- 
plementation thereof are not enjoined, the Se: etary will 
not evaluate the alternatives described by appellees. This 
will foreclose any consideration of alternatives which may 
be preferable in the public interest, such as: 


1) increased oil and gas production from the Gulf of 
Mexico and other non-OCS energy supply sources; 
(Point IV and V) 
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2) retention of the lease sale 40 tracts as a strategic 
reserve for future use, with the objective of avoiding 
future vulnerability to foreign «mbargo; (Points IV 
and V1) 


3) reliance on energy conservation and other means 
of reducing energy demand so as to obviate the need 
for lease sale 40; (Point VII) 


4) separation of exploration and production with the 
resultant advantages described in Points IV and VII1). 


Furthermore, unless sale 40 is rescinded, it will become 
a fait accomplis, foreclosing the Secretary from perform- 
ing his NEPA duty to evaluate its potential anti-competi- 
tive impact, and to consider the options of withdrawing, 
reducing the size of, or modifying the bidding procedures 
or terms of such sale in order to prevent anti-competitive 
consequences. 


Unless sale 40 is cancelled, the Secretary will be fore- 
closed from incorporating into all leases arising out of 
this sale, appropriate provisions taking into account re- 
quirements or conditions which may be shown to be neces- 
sary or advisable by the pending FTC proceedings against 
the major oil companies, thus resulting in increased major 
oil company control of the nation’s oil and gas resources, 
slow down of production in other OCS areas, and continued 
speculative withholding of production under shut-in leases 
and non-producing rese:Vvoirs. 


In short, unless Sale 40 is rescinded, it will inevitably 
involve an “irreversible and irretrievable commitment” 
within the meaning of NEPA Sect. » 4332(2)(C)(v) of 
public oil and gas resources to the control of private oil 
company lessees whose lease rights may not be terminated 
without huge compensation in condemnation proceedings. 


Fiaally, if sale 40 is not rescinded pending the Secre- 
tary’s full compliance with NEPA, an irreversible mo- 


ri 


mentum towards full OCS development will build up. Ad- 
ditional massive investments and commitment of resources 
will be made in furtherance of said sale. They will in- 
volve exploration and the construction of offshore and on- 
shore support and other related OCS facilities. 


The environmental and socio-economic impacts asso- 
ciated with such additional efforts will be heavy and the 
chain of events flowing inevitably from the sale will be 
virtually unstoppable. 


Some secondary or indirect impacts may be outside .1e 
reach of NEPA, and as to those impacts which are subject 
to NEPA, the preparation of au adequate EIS at this later 
point in time would be a hollow exercise. 


Thus the sale itself, in the face of a violation of NEPA, 
constitutes immediate irreparable injury warranting equi- 
table relief. 


Rescission of the sale will be in the public interest. As 
the Donkin testimony clearly proved, the alleged gas short- 
age would be svoner relieved if capital were invested to 
increase production from the Gulf of Mexico, than if in- 
vested in chaney OCS sale 49, and the value of 1 trillion 
cubie feet of natural gas coming in soon from the sources 
described by Donkin would be at least $1.5 billion dollars 
at today’s prices. 


Since plaintiffs-appellees have shown the Secretary's vio- 
laticn cf NEPA, they are entitled to a preliminary in- 
junction and, although it is not necessary that the Court 
inquire into the traditional requirements for equitable re- 
lief, there are other compelling reasons that the injunction 
should issue, 


“First, this Court is concerned with the analytical 
harm to NEPA. The Congressional policy underlying 
that statute is that agencies which propose major fed- 
eral action consider the national environmental and 
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societal interest. Since NEPA has been violated, this 
Court cannot allow the proposed . . . (project) to pro- 
ceed until the agency properly determines the reason- 
able alternatives and thus where the national interest 


i238.” 


Atchison, Topeka € Santa Fe vy. Callaway, 382 
F. Supp. 610, 620-622, 7 ERC 1016, 1024 (D.D.C. 
1974) ; 

See also: Sierra Club v. Coleman, 405 F. Supp. 
53, 8 ERC 1477, D.D.C. (1975) ; 

Jones v. D.C. Redevelopment Land Agency, 499 

F.2d 502, 6 ERC 1534, 1539, D.C. Cir. April 26, 

1974. 


Furthermore, based on the evidentiary record, the ap- 
pellees have not only made a clear showing of probable 
success on the merits, but have also demonstrated possible 
irreparable injury, and that unless they immediately re- 
ceive the relief they are entitled to, there is danger that 
it will be of little or no value to them or anyone else when 
finally obtained. 


Sonesta International Hotels Corp. v. Wellington 
Associates, 483 F.2d 247, 250 (2d Cir. 1973) ; 
Latham v. Volpe, 455 F.2d 1111, 1117 (3 ERC 

1362) (9th Cir. 1971) ; 
Chelsea Neighborhood Associations v. U.S. Postal 
Service (7 ERC 1707, 1716), S.D. N.Y. (1975): 
Keith v. Volpe, 352 F. Supp. 1324, 1359 (4 ERC 
1350) (C.D. Cal. 1972), aff'd. 506 F.2d 696 (6 
ERC 1097) (9th Cir. 1974), cert. denied 420 U.S. 
908 (1975) ; 
See also—Anderson—NEP A 1n tHe Courts (En- 
vironmental Law Institute) (pp. 239-245). 


Conclusion 


WuereFroreE it is respectfully requested that lease sale 
40 be rescinded, and the decision of the District Court 
affirmed. 


Dated: Babylon, New York 
September 23, 1976. 


Respectfully submitted, 


County oF SUFFOLK 


Irving Like 

Special Counsel 

200 West Main Street 
Babylon, New York 11702 
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HUGHES 


af recognition? 


A Yes. Gaskins was the first Director of the Office 


of ocs Coordination. 


Q Was he connected with that Office at the same time 


that you were? 

A Yes, until he left the Department in the summer of 
1975, as I recall. 

Q Did he play any role in the preparation of the PDOD, 
or did he supply any input with regard to the PDOD? 

A I believe he did play a role and supplied input. 
The reason I am somewhat hesitant to state that categorically 
is that he left either early or mid-summer, but I am sure he 
had some involvement in the early stages. 

Q What, if you recall, was the nature of the inputs 


that were provided by Mr. Gaskins? 
A wr. Gaskins is a Ph.D. economist and was Director of 
the Office and would have been the architect in the earliest. 
stages of any analytical discussions on some of the issues in- 
volved in the PDOD. 
Q Now, we have now acquired an additional name of 


someone who contributed inputs -- an additional in the sense 


that besides your staff you got inputs f~om Gaskins. Are 
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there any other individuals who contributed inputs? 
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HUGHES 


A Mr. Gaskins was on my atat’, if in fact he contri-~ 


muted. 1 qualified his contribution by saying I can't recall 


when he left . 


Q Well, of your members who participated; Carlita 


Kallaur, William Moffet, Lew Puglieri and Peter Jaraway have 


been mentioned; now have you refreshed your recollection to 
include Mr. Gaskin as another member of your staff who supplied 
inputs? 

A Yes. 

Q Are there any additional? 

A Not that I can recall. 

Q On August lst, 1975, what was your position vis-a-vis 
the Office of OCS Program Coordination? 

A I was its immediate superior. 

And who was the Director of the Office at that 
time? 

A Subject to determining the exact date of Mr. Gaskins' 
departure, to the best of my recollection Mr. William Moffet 
was the Acting Director of that Office. At the same time, he 
held the dual capacity as Director of the Office of Policy 
Analysis. 

Q Do you recall on or about August lst, 1975 receiving 


from somebody in the Director of OCS Program Coordination the 
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way to etancardite this stipulation, anc incut is 
exnected from all the OCS cffices. The Craft sale 
netice shculd be ready by June let, ané the final 
sheuld be published in the Fc deral Register in the 
second week of July, which is the latest cate fer 
making chances in the stipulation for cultural 
reseurces. If there is no agrecment with them by the 
secene week in June, we shculd co back to the other 
ccs offices for further revisicn and it will then be 
incerverated in the EIS for Sale No. 42. 

“Pparabara told the croup that she is preparing 
a press release for the final environmental impact 
statement and would welcome any comment on it this 
week. A copy of the draft will be sent to Frank 
Fowards for his approval and the final version will be 
sent to a different set of people than these who are 
sent notices by the Washington office. 

"In response to a question exactly as to what 
tvp; of material will be sent out to the mailing list 
maintained in this office, it was stated that the Burea 
releases will be issued as usual. The response :to 
Parhara's release versus the reoular Bureau release 
will be appraised at a later date and a determination 


will be made about whether to centinuc the two-fold 


| 
| 
| 
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describe in more detail what is there. 

In fact, in the -- in one of the documents -~ 
Z think the -- I think it was in the VIMS proposal Sut I an 
not absolutely certain of that -- there ic -- tnere is 
fairly clear evidence that they were unhappy about what 
they were asked to do by 3.L.M. and that thay would 
have preferred to do things in a different way or do other 
things, >but in the RFP, of course, they were given 


rather rigid guidelines as to what should be done. 


And it is -~ it's largely a descriptive 


study rather than a stucy of mechanism, precesses and 


SO On. 


(continued next page.) 
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Scluqh-cross-Jensen 


BIALIX: Will you note the exhisit nuser o 


THE WITNESS: It's part of 34-4. 


MR. JENSEN: Visual 4. It's entitled, Vegetatiqn 


Coastal Zone and Offshore Fisheries, Visual ‘umber 4. 


Q I will ask you to reviaw that for a moment. 

A I reviewed it in great datail many times. I 
really can't get much information from it. 

Q Doesn't the document contain a list of the 
major species of fish to be found? 

THE COURT: Excuse me. It's clear now. 
> clear anough. I must say I agree with the 
doctor. I have Looked at the chart, and the chart 
acesn't compare to the kind of information he has on 

i these other’ charts. "I was curious about it because I 
wanted to see vhere the ‘€ish were that I Looked for 
for many years. And you can't tell anything from your 
chart. You can tell it from the doctor's. 

All right. Let's move on to something else. 


(Continued next page.) 
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a Lat me gut addressed ayain. OUxuy. well, 
I think that would posaiply help clarify the poiat I was 
trying to make before the :xeak, so 12 I can refer to hii: 
this is ixhibit 23 -- as an yxample, if we -- we are talking 
aout near-shore spills, and just to -- for the sake of 
argument let me hypothesize « pipeline trom tas nine “is 
fegions to say the tow Jersey coast someshers, and I will 
without -- just arbitrarily draw a straight line here towar 
Monmouth. and the kind of analysis I was speaking of would 
attempt then to says 

"well, we have a hypothetical pipeline 

corridor area, it’s one whicn is one of the possidle ones 
laié out: in the analysis,"for axample. ‘Then we could 
take along that eee neues ae postulate hypothetical 
“events. Mie ‘so. we ‘might at sone point near the shore pose 
the questions “Well what if the spill of a certain : 


"magnitude 0% occurs ate a y certain tine of the see at sore 
bid y4 . 
specific location?” 
And then using the kinds of sodels, stimatation 


models with appropriate changes to deal with coastal 


situations, onbenut te do a simulation which tracks ‘ne oe 


spill and shows where that oil might impact. 
This kind of analysis I believe, near-shore 


‘Rind of spill analysis, an attempt wes made to do that ia 


7 * 
chee . 
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the work by Stewart & Devanney, 4 CX). 

What this would do, it would then allow us : 
to say -~- to take a look and if for all the 
important populations we are concerned with -- in this 
case we are looking just at the surf clam so we can just 
focus onthat particular one -~ but we would be able to — 
address the question then of is there any significant 
likelihood that the fishing grounds for this important 
shellfish pans fact threatened by albeit hypothetical 
but examples of specific scerarios of the kind of things 
we would expect to occur. 

And to carry that further, it would be 
passibie to say, map the various coastal habitats, sand 
; beaches, eelgrass areas, salt mone, galt ponds, rocky 


: shores, it any exist, although t om not aware of any 


as this region -- map these habitats say on a spacial 


ee let's pick maybe -~ pick arbitrarily for the ennai 
= etecvsetin say every mile, make that kind of a — 
of the habitats along this coastline, then. superimpose 
the results of a -- of a spill simulation, and we could : 
_ begin to get some idea of specifically what habitats, | 
what wildlife regions are impacted. a 

We could get an idea of the -- a better 
idea, a closer handle, a more eres handle, a more 


specific handle on what the potential impacts might be. 
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Thak ~- 30 this kina of mapping 13 exactly 
appropriate to being used in some sort of an overlay 
analysis ia which you take apill trajectories, hypothetical 
spill trajectories and lay tham ~~ the sesults of then 
over this kind of analysis anid you caa leok at both over- 
lays of seebabttiates and overinys of actual distribution 
of oil and begia to lay out the ranges of possibilities 
in some specific and quantitative forn. 

Q Save you, in your previous scileatific investi- 
gations,participated in any mapping of tha habitats and 
critical areas along the south ahore of Long tsland? 

A Yes, in the-- one of the studies I referred 
to in the beginning of my testimony that I have been 
involved in we prepare’ , I believe it’s four naps showing 
various habitats and other biological groups which wa 
felt were inportant and or these on maps of the south: 
shore of ‘teng Taland. 

Q I show you plaintife's KEuhibt 49 through 


$2 and ask you whether the exhibits depict the areas that 


you mapped? 

A Yes, this -- thera should de four maps here. 
Yes, these are the -- these are the four maps, The one . 
marked Exhibit 49 deals with the distribution of habitats 


along the southern coast of Long Island, specific high 
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energy beach eelgrass, salt marsh, mussel beds, rocky 
shores, protacted sand bottommd protected mud botton. 
Additionaly, it shows a -~- what's called 
pelagic coastal and pelagic estuarine environment, and 
these -~ each of thase habitats are then mapped along the 
south shore region. 
THE COURT: All right, mark them in evidence, 
please. 
_ THE CLERK: Plaintiff's Exhibits 49 for 
{dentification, marked in evidence. 
: (So marked.) 
Q Before you proceed to the next exhibit, 
is this ~ type of mapping, referring to 43 in evidence, 
Ica youtre: saying. spouts be part of the data base 
for a near-apill veasebuniey information snatyete for 
tae New Jorsey coast? 
A i Tes: an example of one way to go about the 


_problem, yes. 


Q Would you continue with the next exhibit, 


please. 

A The nant emnibis is marked No. 50. this 
again is amayping in the same region, the south coast 
of Long Island, and in this case its major preservation 


axeas along the coast according to government jurisdiction, 
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county, state, federal and local and yorivate. 
Tae last category is a comoined catagory, 
locai and orivata togetier. 
And the next mao i3 marked 51. This snows 


the distribution of major water-fowl feeding and neatiag 


axreaa in the gouth coast ~~ southern coast of Long Island, 


and according to two categories, outstanding valua and 
high value. 
TUN CLZFK; Plaintift{'s Sxanibit 51 is marked 
in evidence. 
{So market.) 
8 KITNSSS: Tne fSourta map is No. 32. 
‘This is aistrLoution of che wenox shelifish veds 
on the southern coast of Long Island, and it 
includes the bay scallop, oyatexr, aurf Lees ang the 
suxt clam is broken down according te high production 
and ow peoduction. : Softshell clam, herd clax 
and the navd clam catagory is alse broken down 
according to high production and low ereduction.- 
mie CLERK: Plaintiff/s uxnibit 52 for 
‘identification, is marked in evidence. 
: (80 parked.) 


Professor Moora, show you Plaintiff's Exhibit 


tease RE SESSA ARN LN RENEE 
OA he TA SS LL ST SS FEATS SOREN OS RE “RESPONSES AERO REI 


-SAl11- 
8 Moor= - diract 1079 


53 for identification md ask you whether this represents 
a composite drawn to a different scale of the sane 
habitat and critical ii that were depicted on the 
exhibits which I have just marked in evidence? 

A Yes. I don't believe this was actually 
prepared by us but it is the same information and I have 
looked at it and it appears to reproduce the saze 
distributions. ) 

TRE COURT: Mark it. 
THE CLERK: Plaintiff's sxhi bit 53 for 
identification, marked in evidence. 
(So! marked.) 
BY MR. LIAB: ; 

Oo 23 “De you have ‘any examples that you: would 
care to sical on in the final eavironmental statement 
as. to the conclusions drawn with respect to the near-shore 

impacts? 
A Yes, I do, and I am just — the question 


ef near-shore spills is -- is discussed in several points 


in the statement. The problem is not that it's not 
identified; my concern is that it would be possible using 
the kind of analysis I have described or some other one 
which I am sure could be developed to try to quantify and 
provide a pe interpretation of what the impacts might be. 


-SA12- 
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Let's see, foe sxanzis 20 vases ~~ ia Vol. 2 
23ace@ £31 to 1352, tne -- thare ts & naraqrapa ca those two 
pages starting at the Lottom of Pa3a 151 and going over to 
Page i352 whica deyveribes the conclusions -- axcuse me -- 
this iv a suamary of the possivle impacts from the proposed 
sale under the category of “Inspact on Pish,.* 

Well, X won't read this whole thing. Trhris 
particular statement concludes, "If auch spills are extensi 
enough waole year classes of fish froz affected spawniag 
grouads could be decimated or evan diainated.° 

Well, in order to -- I mean yes that could 
happen. The guesticn again ia what’s the -- what's the 
iikelinood of that occusrende happening, what's the ~- how 
extensive a spill would have to be -- what's a scenario 
that‘s extensive to create that kind of situation, wnat 
are tia conditions that would cause that. 

Let me go to another exauple because that 
one dousa't get quite the same -- quite what I had in 
nind. ao 


In the discussioa of impacts on ~~ on beathic. 


organisms, senti:ic comaunities, Page 136, the first and 
second parasraphs describe the summary conclusions . ae 
concerning ispacts on the subtitled benthic conmunities. 


 flear-shore areas have previously besa ancwna to suffer the 
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greatest losses. If a spill should occur as a result of 
this proposed sale high mortalities can be expected. 

This will especially ba true for the more 
extensive and exposed forms such as the epi-benthic | 
community. In previous spills Snveleing erude oil mor- 
talities were more apt to be due to smothering organisms 
rather than direct toxicity. 

The smothering of organisms is less likely 
in open and dynamic areas. ~— especially applies to the 
mid-Atlantic area where open biathlon are prevalent. While 
initial adverse impacts may be high in the spill site and 
areas of spread, recovery is ‘expected occur in a short 
time.” 


And then the -- then it goes on in the next 


paragraph to say, "Geographic areas most susceptible would 


be along tanker routes possibly into New York Harbor or 
Delaware Bay and more remotely chesapeske Bay and pipeline 
route possibly into New York, New Jersey, oniavece and 
Maryland.” 

And then it concludes, "ror a discussion of 
possible and probable pipeline occasions . refer — 
Section so-and-so.” : 

Let me go back and -- having read all that -- 


and comument about it. This clearly identifies near-shore 
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spill» ae a potential groblem. ‘The kinds of questions 
that occur to me about this anatysis would ba, what's thre 
1ix@lihood taat a very important resource such a3 
chase Bay is affected by a near-shore oil spill. 

If we -- if we know the corridors even generally, it's 
possible to -- to make some sort of spill sisulation, 

at was done for offshore apills, to gat an idea of where 
the oil might be transported if it'r spilled at various 
possible locations. 

And this could lead to some measure of the 
probability of spills impacting various recions of tne 
coastline. 

Bacondly, if the spill impacts a coastline, 
how many niles of coastline are we talking about? Are we 
talking about a spill that “— possible spill scanario 
that would lead to an entire ofling of the entire 
Che sapeake Bay or are we talking of sonething wit more 
limited than that? 


| How long would we expect these regions 


to take for -- for recovery? And this is a question I have 


talked about before, ‘the satement indicates a short time. 
The data that's available for varicus types of habitats 
would indicate that five to ten yoars is -~ is probably 


a minimum time for recovery. And further anelysia may be 
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A I waz vary Gisappoinced. Given the intensity 
of debates, the large amount of literature in professional 
journals, I axpected a sore balanced assessment cf differant 
options. 

More specifically, I wascisturbed at the 
framework used to evaluate the different options, the static, 
timeless analysis that ignored the future. : 

I was disturbed that the PDOD did not discus, 
the uncertainty, the range of opinicas that exist about -- 
aboutthe different projections that they were discussing. I 
was concerned about the discussion of the conservation option 
that I felt was misleading. 

I was esvecially upset that the PDOD did aot 
in its analysis address the cieeuiies of the Organization of 
Petroleum Exporting Countries, the producers’ cartel that 
precipitated the so-called energy crisis. 

yinally -~ and this is the reason why I am here 
~~ I felt that there should have been some discussion of an 
important option, the use of the outer continental shelf as 


a standby production capacity, to use the term that was 


- surfaced yesterday by Mr. Hyman, an oil weapon to deter price 


increases and em>dargos in the future. 
” ana this is an option that I discuss in my book 


and I presented in 1973 in testimony to the CEQ, the Council 
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Q Would you please tale each of your concerns 
and give us the basis for your opinion as to inadequacy in 
each particular instance. 

A The progzamaatic PDOD cont ct the cost of 
producing oil from the outer continental shelf with the cost | 
of conservation. Their proxy for this cost or measure of the 
cost is the current price of oil, with the cost of energy 
from different conventional end non-conventional sources and 
the cost of continuing to import oil at present levels or at 
an increasing level. These cost estimates are adjusted to 
include a discussion of environmental costs. 

The conclusion that the PDOD reaches from this 


comparison is that the oil from the outer continental shelf 


would be cheaper than energy fron alternative sources, and 


there would be the same or even less degradation of the 
environment from the use of -~ use of the oil from the outer 
continental shelf. 

My first concern is that this . analysis 
completely left out the future. There is no discussion of th 
cost of using oi] now, the cost to future generations of 
using up an exhaustible resource. 

In a competitive market a businessman weighs 


the profits that he can secure immediately from producing a 
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-~230urce that he owns and selling it. to waighs that, sets 
that against the profits that he could secure in the future. 
He also includes the rate of return on the investments that 
he could make if he produced the resource, sid the rssource 
now and invested the proceeds. 

It he feels that it's more profitable to hold 
the resource off the market in anticipation of an increase in 
price, then he will do so. This will decrease the supplies 
of the resource now, driving down the price,-~ excuse me, 
pushing up the price. It will increase the availability of 
the resource in the future, thus decreasing future prices. 
This is the way the market in effect compared the present wi 
the future. 

Now, we are talking in the case of ofl on the 


outer continental shelf not about a resource that’s privately 


owned but a resource that's publicly owned. We are talking 


about a decision process in which the government is going to 
lease for development -~ and as you know, presently we can't 
distinguish between leasing for development and leasing for 
exploration -~ the government leases for production ‘oil. on 
the outer continental shelf. i 

Now, what I think the PDOD should have done was 


to do the same type of comparison that a private businessman 


dows, to compare the profits that would be secured in the 
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future from holding che oil off the sarxut, caat is tre 
benefit the future ganerations econonically from the oil, 
with the profits to be secured right now. 

2 Bacuse me, ox. Newlon -- 

A Yes? 

Q -- 4n your opinion would a prudent businessman 
have made such comparison of present and future? 

A  ~—s Yes, 

Q Would a prudent administrator charged with the 
atilateteation of a public resource have been required to 
make such comparison? 

A Yes. 

Q Continue, please. 

A . The second concern that I raised cealt with the 
conservation options. The PDOD contrasts the cost of 
producing o11 on the outer continental shelf with the price 
of of1. The price of o11 is the measure of the cost of 
energy conservation. 

Now, there are two problems with this 
oennnthonns First of all, the use of the current orice of 


oil as a measure of the cost of energy conservation neglects 


the distinction betweenthe short run, where it's difficult to 


make adjustwents, where time is -- you are not allowad the 


time necessary to adjust, te shift, where you haa made 
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suoplies that have been ald off the market. 

Now, if we Follow what is being recommenced to 
us in security grounds on bring on the oil regardless 
of what the oil exportiny countries do, then we ents 
have any oil weapon -- to use the term that was used 
yesterday. We don’t have any oil weapon in 1980 or 
1985. 


THE COURT: I know, But nations live from day 


to day just like people. In 1935 we will have an 


entirely different government in being here and they 


nay feel that survival until: 1935 suffices. You have 
a longer -- 

THE WITNESS: Time horizon. 

TUE COURT: (Continuing) -- time horizon than 
the people in charge. 

THE WITNESS: Well -- 

THE COURT: You may be right or they may be 
right. But I find this all very interesting. 

MR. BIALIX: With all due respect, I think our 
point is that NEPA requires that Government think in 
terms of long-range, consider long-range options. 

THE COURT: You may be right in this context. 


I look forward to your brief in the context of the 
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“AR. BIALIX: It is not a quastion of the 
SEecretary reaching a snap decision, that we have got 
to do this now. Ue does have to consider the 
alternatives and study cham. 

THE COURT: It 13 your position, I take it, 
Mr. Newlon, that the PDOD has to be considered as an 
integral part of the impact statement. 

TH2 WITNESS: ‘S©xactly. 

TH. COURT: And the impact statement cannot be 
understced without considering the PDOD; is that it? 

(SH WITNESS: Yes. And my concern has beea all 
along with the lack of imagination in the area of 
energy policy and the unwillingness to consider -- 
consider options. And outside of a few set options 
which surface over and over again in the debate. And 
I have raised repeatedly within the government and 


outside the government this option. And repeatedly I 


have had the same rasponse. And this is -=- and the on 


that I got at the CEQ hearings was that everybody 
leaned back and said, “My, that’s interesting. Sounds 
very plausible. Why don't you come down and talk to 
our staff?” 

And so I go down and talk to the staff. And 


they say. somebody should do a simulation of this and 
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BY MR. LIXEs 
: 2 Dr. Newlon, would the criticism which you have 
leveled against the programmatic PDOD also apply to the 
PDOO sale 407 

A I believe so. Yes. 

Q Do you regard either of those documents as of 
usefuiness to a decision-maker? 

A AS I said before -- and it came out and I think 
it surfaced very well in the discussion -- the actual 
considerations that entered into the decision-making process 
are not in the PDOD. f& think that the PDOD is -- in a way 
gives us the illusion of an enelveke, an illusion of a cost 
benefit comparison. It's not done well pro%’essionally and 
it masks the real issues that determine the decision. And I 
think those real issues should be surfaced and can be 
surfaced in a rational objective fashion. : 

: Q In your opinion, would a prudent administrator 


charged with the administration of the public resources of 


OCS lands be justified on the basis of the ppop's in making 


a decision to accelerate OCS leasing and in particular making 
a Gecision to hold the sale 407 | 
A No. 
TRE COURT: I don't think your question is 


general enough, just for the record, because you 
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haven't included these other documents he had before 
Him. 

MR. LIKE: I am sorry, your loner. The questio 
saould ~- 

THE COURT: Unless tho witoess is testifying 
that the PDOD is the only thing that he -- that was 
worth relying upon. I just don't understand the 
nature of the question. 

MR. LEXE: The nature of the question, your 
Honor -- | 

THE COURT: There is a serious issue as to 
whether the PDOD is a relevant docuzent nea 
Q To the extent, then, that the PDOD was used by 

the decision-maker as a document upon which his decisicn was 
based, t put the same question to you. : 
A | My answer is the same, no. 

MR. LIKE: Your Honor, I would like to offer 
in evidence the book which develops more fully 
Dr. Newlon'’s position with respect to the oil security 
systen. 

THE COURT: All right. Mark it in evidence. 

THE WITNESS: Let me add something that is 


obvious -- or should be obvious, »sut I forgot to note 


it in the beginning. I'm not here in an official 
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and this was in response to a mestion From the Court -<- 

A Yaa. 

Q Continuing) -- the PPOD has to he considered 
an integral part of the inact statement. That was the 
question posed to you, and I think your answer was yes? 

A I don*t recail that -- that exchange. 

Q Well, is that your opinion, that the PDOD has 
to be considered an integral part of the impact statement? 

A My understanding -- we have gone through my 
understanding of what the Ppop is and it isn't. I can 
rehash that -~ 

Q No, all I want to know is what your opinion, 
if you gave cne, would be based on this kind of anéerstanding 
that you just testified about? 


MR. BIALIK: Your Honor, I object. I don't 


think there is any relevance to what this witness 


thinks on this question. 

{iE COURT: Overruled. 

MR, JENSEN: He gave testimony that -=- 

THE CCURTs You may inquire. 

"HE WITNESS: Yes, I believe that the PDOD 
should be an integral part of assessing the impact of 


leasing. I think that in something as important as 
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ara security issues, where there are environmental 
issues, where there are substantial economic issues, 
that there should be a Cocvment that describes the 
decisioneraking process on which -- and justifies the 
decision that's been reached. 

And the YDON, Seesransitic PDOD, my under=- 
standing was that the Programmatic PDOD described that 
decision-making process, that overall decision-making 
process on which the decision for accelerated leasing 
for the outer continental shelf was based, and I think 
tt"s important in the case of accelerated leasing to 
have such a document. 


Q Was this understanding also cbtained, you know, 


your gut feeling, in your conversations with Mr. Like in whic 


you -=- 

A _ My feeling asa non-lawyer and a non~political 
acientiat. but as a private citizen I feel that -- that this 
type of process is very necessary. Also, as a person who has 
worked in the Government for a number of years I think it's 
extremely inportent that we do something to change the qualit 
and improve the quality of analysis baie weet on in the 
Government, I think in the case of disclosure of the decision 
making process this -- what this is going to do and what this | 


is doing now, if the courts uphold <-- if the courts refuse to 
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a Yes. I nave given consideration to natural 


gas, My views on natural gas is that the problem in tne 
natural gas are largely cue to the price reguiations masa aad 
less a problem of leasing. And that if we had reaso:.able 
price regulations, you would ~ a ict of the shortage in the 
natural gas would disappear. 

(Continued next page.) 
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Tis COURT: Yes? 

MR. LIKZs: Your ilonor, several foundation 
questions before Mr. Donkin is turned over for cross- 
examination. 

THE COURT: All -right. 

Q In preparation for your testimony did you 
review the Programmatic Decision Option Document? 

A Yes, I did. | 

Q Did you also reviaw the Mid-Atlantic 
Programmatic Decision Option. Document for Sale No. 407 

A Yes. 

Q Por the benefit of the Court, since the 
Court has not had an opportunity to look at the pre-filed 


testimony that you prepared, will you summarize the basic 


findings that are contained in your testimony? 


A ' Yes. In terms of conventional petroleum 
iemtbiin, there are a number of alternatives to holding OCS 
Sale 40 thie month, In my view these alternatives are far 
superior to leasing in a frontier area, inasmuch as the 
potential o11 and gas reserves associated with these 
albernatives -~- these sources would include non-producing 
. leases in the Gulf of Mexico from which gas reserves have 
already been -- at which gas reserves have already been 


drilled and discovered, non-producing gas reservoirs at 
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producing leases in the Gulf, producing reservoirs in the 
Sult of Mexico both oil and gas which currently are not 
being produced at anywhere near their maximum productive 
capacity, plus an extremely large inventory of leases not 
ditmeetiek th the preceding categories, many of which have 
not yet been subjected to exploratory drilling. 

In fact, the inventory of leases in the Gulf 
of Mexico today are greater than at any time in the past. 

In addition to alternative conventional 
sources in the Gulf of Mexico there are a large number of 
onshore potential sources which the authors of both the 
Programmatic PDOD and the Mid-Atlantic PDOD attached very 
little weight to. However, available evidence in terms of 
recent significant onshore discoveries, particularly with 
respect to natural gas, would seem to indicate that the 
future potential onshore is much greater than that projected 
by the Interior eeeeteaee. : 

In terms of specific criticisms of che 
Programmatic PDOD, this morning Dr. Newlon also discussed, 
for example, the potential benefits of conservation as an - 
alternative to aconberated leasing, and as I xecall, your 
Honor indicated that many of these alternatives, for 


example legislation regarding automobile efficiency and 


insulation in homes, is beyond the authority of the Secre 
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your Honor. There may be oi] and gas reserves in the 
mid-Atlantic, and then again thers may not be. Industry 
pzid$1.5- billion for about 30 leases off the coast of 
Mississippi, Alabama and Florida in December of 1973. 
Nothing but dry holes out there. True, the federal 

“government got 1.5-million. But 1.5-billion of _ 
production and developmental activity elsewhere, 
perhaps in the central Gulf in the Louisianna and 
Texas areas, was essentially foregone. And when you'r 
talking about frontier areas, you have to recognize 
that there is a risk factor associated with those 
reserve estimates. : 

Sure, there might be 2.8 TCR or 29 TCF relative 
to those 154 tracks associated with sale 40. And thea 
again theremay be zero. But we are pretty confident 
that the Gulf of Mexico is a rather prolific producing 
region. 

SHE COURF: What are we talking about in terns 
of exploration? How much money is required eo conduet 


the exploration phases in 40? 


THE WITNESS: [It's gn the PDOD. I think the 


estimated a well costs -~ $3-million per well, and 
$1.2-million for a developmental well. 


~ De you want to include the lease bonuses? 
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THE COURT: No. Just asswaing that we are — 
concerned with tying up capital otherwise required or 
dasirable, as you suqgest, for production, without 
loss of exploration 30 that you can make future 
dacisicns. 

THE WITNESS: Well, the PDOD estimates the cost 
of drilling exploratory wells at between 180-million 
and$720-million, depending upon the quantity of 
reserves found. Ané@ that $3-million is -- it seems 
high. But $3-million per well is the figure that 
that's based on. That will get you ds cuhavetees 
wells of the -- if the costs are the same in tne Gulf 
of Mexico. 

THE COURT: I am sorry. I didn’t follow that 
answer. That's $90-million for the 30 wells? Is that 


enough t> explore 40? 


THE “TTNESS: No. The estimate in sale 40 is 


$180-million. I'm assuming that the cost per well 
are the same. But it seems to me that -- 

THE COURT: 30 wells would be needed. 

THE WITNESS: The $3-million per well is quite 
high relative to exploretory drilling costs in the 
Gulf. Tt may | be the case. In fact, I haven't 


examined this. That . wildeat driliing in the Gulf 
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Gi “Yeaico costs a it less tuan that, 

SHS COURT: In assy event, they would be roughly 
hal? a oillion dollass Frozen into yovernment funda and 
nos presuradly in vil exploration or axoduction if 
laase salo $0 goes thxoadjh, and you're suggesting crat 
the industry ought to be using that half a billion 
collars in the Gulf of Mexico sore productively? 

THE WITNESS: I am suggesting that we would in 
all probability devalop far sore oil end gas, and auch 


sooner, in the Gulf of Mexico for equivalent axpendit § 


whoa we simply were to continue to developing tre 


nea-psucuciag -- the prodacible shut in reserves and 
leases, reservoirs and leases, and increase production 
at producing sdiinietin were appropriate up to levels 
approximating the maximum desirable rate o£ production. 

788 COURT: What would you do with 402? Sxpiore 
it or lease it? 

THB WITNESS: Well, certainly during tirenoxt 
three or four years, it seexny to me that the decision 
relative to 40 could be postponed. 

sus COURT: Not even explored. 

fHS5 WITNESS: I don't see, your Honor, a 


gressing need for sale 49. Perhaps in four or five 
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TH3 COURT: Forget apout tae sale. I am not 
stlgiag taz question of who aces the exploriag. Pustiac 
tyat aside, would you explore 4), ssauming from what yo 
aay -o ae , 

SMS WITHESS: Perhaps I am not iedeaseencdin your 
question. Are you asking -~ 

THIS COURP: Exploration could Se by the 
government. : 

THO WITNESS: Yas. 

THS COURT: we are talking about the use of 
Capital. and we were asswaing that half a billion 
doilass of capital otherwise available for exploration 
and production would be tied up were there a salw this 


month? Is that so? 


SNE WITNESS: Yes. You raiso an interesting 


point. If we consider the separation of exploration 
from production -~ 

TEE COURT: ‘That's wnat I an getting at. 

THE WITSESS: As an alternative. 

THE COURT: If the government or anybody laid 
out a hundred billion -- a hundred Dillion, could they 


explore 40 sufficieatly to find out whee is there? 
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THS WITNZSS: Well, tasy would have a heck of a 
batter idea as to wnat ia taere than chey have now. 
A hendred million ie the figure. 

HR COURT: taat would give you about 45 wells. 

THS WITNESS: Well; it will give you sonswhere 
in that neiuzberhood. 

THE COURTs Is that sufficient? I don’t know. 

THE WITNESS: It seams to me that it would be 
fay superior to bave the government drill saybe 15 to 
30, 35 wells out there and get a pretty good idea 
as to what in fact the potential is than to lease it 
in this point of tine. 

THE. COURF: Will 15 to 30 wells or 30 or 40 
wells pretty auch tell you whether there is o11 or gas 


ont there? 


{UR WITNESSs Well, you're talking about 154 


tracks. Okay. Now, wviously, I'm not going to 
recommend that the governacnt go out there and drill 30 
holes without having any knowledge as ve where they 
should be driliing those holes. They could do whak 
industry does. They could purchase the selsmograpy, 
the geological and geophysical data, They could 
interpret it. They could also contract out to other 
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consultants who interpret such data. They could 
contract 2ut to the drillers. And based upon tas 
results of the initial drilling make a determination 
as to where, for 2xample, if at all, tne ultinate 
reserves lie relative to the range of estinates 
contained in this PDOD. 

It seems to ma that that is a very viable 
alternative. 

THE COURT: Well, as an economist and somebody 
reading these impact statements and other statements 
that the Secretary had, is there sufficient analysis 
of this problem of where capital is being used and where 


it would best be used? I am concerned particularly 


in the question about the half billion dollars. But I 


suppose there are many other costs. 

THE WITNESS: That's right. This half billion 
dollars relates certainly to the bonuges. 

THS COURT: ‘That is a sizable amount of cash 
that is frozen. 

THE WINESS: Yes, That is correct. . 

TUE COURT: would that otherwise be available 
for exploration and development in the Gulf? 

THE WITNESS: Well, assuming -~ 


THE COURT: Or is this new capital that is 
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sansratec? I don’t know anough about this. 

“He WITNESS: It all dapends as to whethar or 
not you'se talking azout a wajor oil company or a 
larse independent or a small independent. But than 
the way the leases -- ~~ 

THE COURT: Are these problems discussed -- 

WITNESS: I believe that the -- 

COURT: -~ in the statement? 

WITHESS: I believe the PDOD for sale 40 
had a zwch lengthiar discussion of the capital 
requirement than the programmatic. 

THE CGURT: And does it discuss the most 
useful way of using that half billion dollars at this 
point in order to rapidly increase the -~- 

THE WITNESS: No, your Honor. It really didn't 


consider the alternative of an additional development 


in the Gulf versus frontier areas. And I know that . 


the programmatic didn't consider the possibility of 


enhancing the Gulf of Mexico production at all. 

They listed those four alternatives. And I was really 

surprised when I didn't see that listed as one. : 
THE COURT: Is there more capital reguired for 

secondary and tertiary development. 


THE WITNSSS: It is a very expensive proposition. 
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"HE COURT: ASsuming you nave a secratary or 
a -- and I am not trying to deneqrate hin. I hava no 
evidence as to his background before me. I supvose I 
could take judicial notice what is 3aid in who's who 
about him. I don't know whether he's an engineer or 
an economist, or what his -- 

MR. HYMAN: Businessman. He's in the wax 
business. 

COURT: What? 

HYMAN: Wax business. 

COURT: Wax business. I don't know. Let's 
assume he’s an average intelligent weli-informed man. 
Could he -- who doesn't know much about the oil 
business. | 


And wax, I suppose, comes from oil. But he 


doesn’t know mch about the oil business generally. 


Could he make an intelligent decision based 
-- that’s acceptable to you as an econoaist, based 
upon these documents that he had. 

THE WITNESS: I don't believe so, your Honor. 
It's more or less what I was attempting to address ‘in 
my prepared statement. , 

THE COURT: Could a reasonable set of 


alternatives understandable by a lay person have Seen 


-SA3 .*~ 
tonkLa-cross-Jensen 1782 
put togetherwith the data aow available that would 
gatiafy you a3 an economist who was to present it to 

a decision-maker? 

THE WITNESS: I am fairly confident that it 
could have been. Yes. 
THE COURT: Aisi right. 

Q I would like to return to this question of 
capital briefly for a moment. 

Now, in taking about the capital needs for 
OCS sale number 40, you implied that there would necessarily 
be a diversion of capital from Gulf activities in order to 
meet the capital requirements here; is that correct? 

A Yas. 

Q BH. > Goean'’t that take a very fixed view of what 
capital is? I mean, couldn't we also ju.c as easily assume 
that the capital requirements will be met by capital coming 
in from other sections of the economy, increased bank loans, 
or however the companies Lstis mietie’ to ard a 

A At a cost. 


Q At a cost. But the capital is there, is it 


A Well, 1£ we assume that capital markets are 


perfect, capital will typically be forthcoming provided that 


the borrowers are willing to pay the price. However, you 


Ao: 
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4 Isn't there se ian't this very subiect of 

tne casital structure of the oil inaustrv and their ability 
to obtain financing or new sources of capitai discussed 

at some detail in apnendix C in the sale 49 PDOD? 

a Thera is a rather length discussion of the 
ability of the industry to acauire the necessary capital 
to drill the leases relative to sale 40, 

Q And don't they say in that discussion that 
there might be a problem, that the total energy capital 
demands might outstrip the available capital supplies in the 
economy? 

A Yes, but they really don’t address the impact 
that that's going to have on the capital necessary to 
develop the Gulf of Mexico, the on-shore fields, to complets 
the last Canadian pipeline, and things of this nature. : 


THE COURT: No, that’s the point. TI think 


the cross-examination has developed that nicely. 


Yt hadn't occurred to me earlier. 

MR. JENSEN: Well, I have not had a chance 
to review the entire document, but there is an 
axtensive apvendix te 49 POOD discussing this point. 

THE COURT: Well, of course, you will have 
a chance to briof it. I suppose sverybody will want 


to brief this to incorporate an analysis of the 
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By the sama token, you are orobably not aa 
jikely to discover unless you go to deep depths, and tnrat 
wouldn’t be the case here, you wouldn't be as llkely to find 
major new reserves because your other wells would have found 


them already. So you can find new reserves that are not 


going to be giant fields through thia type of developmental 


drilling. 

Q Right. Were you testifying that the best 
opportunity for this nation's industry to find substantial 
significant big reserves of oil and gas is to edutinen itz 
operations in the Gulf of Mexico, as opposed to frontiers 
such ag the Atlantic and Gulf of Alaska? 

A Well, I am told that the Gulf of Alaska is 
likely to have substantial reserves. The range of reserves 
estimates relative to OCS Sale 40, for example, is not , 
nearly as large as it has been f£cr many of the ae sales 
in the Gulf of Mexico. 

So with respect to Sale 40, if we are lucky 
and if we are at the uprer end of the range I am fairly 
confident that that would ultimately scme time down the 
road generate a larger incremental reserve than drilling 
developmental wells in earcekty -—- into currently 
producing reservoirs. 


But I'm not saying and I would not agree that 
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production in the near term if producible shut-in leases wars 
prought onstrsam, if new well completions tcok place. 

Let me just see if I could give you an estimate 
here. Let's say that we are somewhat near the midvoint of th 
range for the producible shut-in leases and let*s assune 
six trillion cubic feet. And there were another 1.2 trillion 
cub feet that could be, that would be commercial at prices 
between 55 cents and 2 dollar, but that was just a sample, so 
let's add another tees or four trillion. 

Q Are you using figures that you have used in 
your testimony? 

A Yes. 

Q I couldn't remember. Go ahead. 

That's at least ten trillion cubic feet. 

Q Are these reserves, reserve figures? These are 
reserve figures, of course, YoBe 

A Yes. Now, in the Gulf of Mexico you can probabl 
produce at least ten per cent of the recoverable reserves the 
first year. That's what Exxon say%e Thay made a submission 
to the PPC for the natural gas survey. 50 if you have got 
-— if you have ten trillion cubic feet you'd be able to 
produce 275,000 a day out of that. 

And what about the MER issue? You are 


interested in thet, too, I presume? 


[BEST COPY AYMLABLE 
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narvice and are not planning to attach any new custonmecs. 
Dhat's a general statement. They may be~-- 
c Are you familiar— 
A There may be exceptions. 
2 Are you familiar with the information which 


the Federal Power Commission issued on June 8, 1976, in 


connection with its summary of PTC Form 16 data? 


aA - No, I am not familiar with that one, but 
isn't that the annual report on pipeline curtailment? 

Q Yea, and I would show you Defendants’ Exhibit 
O, which is a subsequent order issued on July 20th, ordering 
an investigation into the impact of curtailments during the 
coming winter, and ask that you look at Appendix A. 

Do you see on Appendix A any pipeline which 
you know, sir, of the New England area? 

A Texas Lastern Transmission Corporation, 

I balieve goes up. 

Q Any others? 

A I'm not certain whether the terminal point 
of the Transco System is-~ I assume that it serves at least 
Connecticut. Whether it goas further north-- 

Q franscontinentai serves the New Jersey and 
New York area? 


A Yes, most definitely. 
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Vell, izi— 


9) Uas that the problem? 


A If the pipeline was abandoned, there would be 


less capacity to serve thom. 

Q Were their contracts then being curtailed? 

A Yes. Curtailments are very high-~ 

Q A moment ago you were kind enough to do a 
calculation and do an estimate of the amount of gas which 
you thought was available and which might be utilized 
presently to help offset curtailment. I did not get the 
number which vou calculated, and I wonder if you recall 
approximately -- I just didn't -~- 

A Well, let's do it very simply and then 
I won't make a mistake on my calculator. 

I assume 6 trillion cubic feet of reserves 
relative to the producible shut-in leases. And I'm adopting 
that a3 an extremely conservative estimate. 

Q Well, perhaps I can shortcut this. Please 
feel free to add whatever you like, but I think rather 
than going on until you have heard the full question, 
what would the daily quantity of gas that you believe is 
readily available -- what would it amount to? 

A From those two sources, the producible \ 


shut-in leases and the non-producing dedicated reservoirs,. 
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4t will be roughly one trillion cubic feet a year Guring 
the first year. 

Q A year? 

A Yes, during the first 7 o.K. That is 
based upon Exxon's estimate of tha first vear deliver- 
ability. 

Q All right. Is that your answer or are you-- 
Did you want to add anything? 

A Zt want to give you a daily deliverability. 

Q O.K. 

A That makes a big difference. I thought it 
should be more. 2.7. Is that possible? 

Q 2.7 what, please? 

A cubic feet. 

THE COURT: Three hundred? 

THE WITNESS: I beg your pardon? 

rie COURT: 350 days in a year. 

THE WITNESS: My calculator says 2.7 million 
cubic feet per day. 

Q Per day? 


Yes. 


Could you translate it to m.m.c.f. 


2,739. 


2,739. 
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REDIRSCT EXAMINATION 
bre 4 MR. LIXBs 

Q fir. Donkin, have you during the recess had an 
opportunity at my request to review Defendants’ Exhibit 0 
in evidence, in particular the table as to which you were 
cross-examined by Mr. O'Hara concerning the Transco cur- 
tailment? 

A Yes, I have. 

Q And would you please inform the Court what 
you found with respect to the accuracy of that table? 

A There is an obvious typographical error in 
the column headings. The colums are headed, "MiCF." 
They shouldbe headed m.c.f. 

IZ that error is taken into account, then 
my response to Mr. O'Hara's question is that the amount 
of daily deliverability from the offshore Louisiana 
producible shut-in leases and non-producing gas reservoirs 
which are dedicated to interstate pipelines would account 
for 500 -- approximately 5040 percant of Transcontinental 
Gas Pipeline Corporations projected deficiency during the 
winter heating season, November 1976 through March 1977. 

Q Instead of two percent? 

That is correct. 


Tall us how you came to the conclusion that 
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should read mc.£f. 
My answer would be the same for many of 


tnese other pivelines here as well. 


In other words, I'm familiar anough with the 


capacity of many interstate pipelines to know approximately 
what their projected level of curtailment should actually 
be. 

Q Did you find any reference in the text of 
that exhibit which is explanatory of the figure which 
appears in the solum, the tables which you have concluded 
is in error? 

; A Well, at page 2 the following sentence 
appears: 

“The data further show that 19 of the 
pipelines submitting projected curtailment of 
approximately 20 percent or greater during the 
Sextnwening heating season," and that percentage 

figure seems to be in line with Transco's. 

a Does the tent sndicare any evidess supporting 
an m.m.c.f. caption in the table? 

A No, it does not. 

THE COURT: Can we dispose of this whole 
litigation on a typographical error? 


Q Have you made a comparison of the expected gas 
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yield from OCS Laase Sale 40 and your calculations with 
respact to what could be yielded iz the producible gas 

xt produsible shut-in wells and dedicated reservoirs were 
brought up to optimal utillzation? 

A Yes, I have. 

Q Will you please tell the Court what that 
ealculation is? 

A If the gas reserves estimated for Sale 40 
are at the low end of the range, then the offshore producib1l 
shut-in leases and non-producing reservoirs would account 
for souiciahiiiniies 317,000 ~~ or 317 percent of the peak 
daily capacity to be attained in 1989 for Sale 40. 

Similarly the figure is 192.8 percent of the 
estimated — let me check that again. I think I used a 
wrong nusber there. ; 

Yes, at the high end of the range for Sale 
40 the Gulf of Mexico leases would account for 87 percent 
ot that figure. 

In other words, they could produce slight ly 
less than what is now being estimated for Sale 40 at the 


upper level of the reserves estimate range. 


MR. LIKE: ‘Your Honor, my concluding question of 


this witness is in the nature of an offer of proof on the 


anti-competitive issue, which you ruled would not be 
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antertainad. 
Q Mx. Donkin, I show you my affidavit dated 


July 22, 1976, and in particular page 23 -- pages 23 through 


25, and ask you whether if you were quastioned with regard 


to the subject matter contained on these pages you would 
testify in support of the statements contained in the 
affidavit. 

A Yes, I would. 

Q And would you have been prepared to intro- 
duce in addition to your testimony the documentary evidence 
in support of the statements contained in my affidavit? 

A Yes, I would have. 

Q Thank you, Mr. Donkin. 

MR. LIKE: I'd like to offer in evidence, 
your Honor, the Federal Trade Commission staff 
letter which came about as a result of your Honor's 
order directing ik bie PDOD be sent to the 
Federal Trade Commission and to the Justice Depart- 
ment. 

THE COURT: All right. 

Do I understand part of your testimony on 
eross to indicate that if the low priority intra- 
state use were devoted to the high priority industrial7s- 


or higher priority industrial and home use, that 


~SA47- 
b nkin-redirect/Like 
much of the shortfall would be overcome? 

HE WITNESS: Actually, what I’m saying is 
this, your Nonor: I'm not really aware of any 
residential curtailments being projected for this 
yoar. Now, there may be, but I -- I'm just not 
aware of curtailments reaching that far. 

But then you've got small commercial and 
high priority industrial uses, and yes, if natural 
gas service to generate electricity were either 
ceased within the near future or phased out, that 
would free up rather large volumes of gas to serve 


the higher priority uses and it would probably 


eliminate all curtailments. 


THE COURT: If ihey raised the price, that 
would have the effect of phasing it out, wouldn't it? 
THE WITNESS: In a very real sense, yes. 

The reason that they-~ 
THE COURT: However, would you have to raise 
the price so that it wouldn't be desirable to use 
this stuff locally to oxineake electricity? 
TPE WITNESS: Up to the alternative fuel cost. 
THE COURT: Which would be about what? | 
TRE WITNESS: And in the. Southwest it's 


about anywhore from $1.60 to $2.20 per million btu.g. . 
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“te CONT: Congress nas refused ca give cae 


faderal Fower Qouwmisnion authority co coatrol intra- 


min “QIPIESS: Yes. In gact, they have beon 
vwaivering between extending jurisdiction to tha 


intra-state market or de-regulating all new sales. 


It's difficult to say which way shey are going to 


go. I think it's fairly clear tnat-- 

THE COURT: Rither way would have the sane 
effact, wouldn't it? 

TH'S WITNESS: Yes. Some seople might argua 
that deresulation is preferable because it will 
still provide for a sufficient incentive to producers 
to go out and explore and develop. 

Others co point out that if you expand juris- 
diction to the intrastate market, (1) you will get 
more gas into interstate commercsa, and (2) you will 
get a lot of speculative expectations with regard 
to orice, which lead to withholding, so it's a vary 
debatable issuc. 

wR. HYMAN: Your Honor, one question? 

RECROSS EXAMINATION 
DY M2. HYMAN: 


If the local Texas companies convert from gas 
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THE COURT: Well, excuse mc. it is site 
specific in that it sucgests four oil corridors, doesn!t 
it? 

THE WITNESS: Ho, sir, I believe the suggestion 
of four corridere fox ofl =< and ti.is: qoes back again 
to the question of 1500 acres, ac cuvcested in 
echnical Paper lic. i -- is an aceunpticn that they 
used in formulating the economic nmocel. 

THE COURT: ‘There is no reference to four oil 
corridors in the final environmental statement:? 

TUE WITNESS: I ana just trving to think. 

To my knowledge no, sir, there isn’t. 

THE COURTs There is no asevtintion that oil 
will be piped in? 

THE WITNESS: Oh, ves, sir, there definitely is 
In fact, there is an «assumption that -- that almost 
all of the ofl that's produced offshore will be 


piped in, because to «he best of their ability they 


are going to try not to utilize tankers and barges to 


bring this oil ashore. 

THE COURT: Isn‘t there an ~seumption that it 
will be piped into Kew Jersey, which is the closest 
offshore point? 


THR WITNESS: Wo, I don*t think that’s an 


-SA50- 


Wenstromdirect 2421 


" aseunption. I think that’s stated in the form of an 
exarple, that it’s quite likely that cil may be pumpe 
ashore into New Jerscy. 7 

Similarly, it's likely that o11 might come 
eshore in Maryland or Pelaware. That's the area we 
are talking about. It has to come to shore some placa, 
and so you could estimate, you could guess —- 

THE COURT: Isn*t it nore economic to run your 
pipelines shorter distances? 

TNE WITNESSs In terms of the transportation, 
economics of oil, yes, indeed, that’s correct, but -— 


THE COURTs Where would you suggest that the 


pipelines, assuming the large end of the atrike, be 


landed? 
, ‘THE WITNESS: I would -— I would not suggeat 
at this particular time a specific location. I would 
suggest that the selection of those sites has to be 
made on <= on the basis of criteria that are not 
solely economic. I would suggest that —- that 
cues cenmenen’ considerations ought to be brought to 
bea: on that sclection process. 

TNL COURT: Such as what? 

TUE WITNESSe Such as the compatibility of a 


specific area along the beachhead to -- with the <= 
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cet. © 


with the pipeline construction effort. I don’t necessarily 


2 

3 igaxee Wath the fact that every spot on the beach is 
, || -- de suitable for a pipeline landfall, and Z == % don’t 

- think economics gueke to be ne sole dsterntease in thatc 

6 situation. ; es 

” eg “wHE CouRT: Well, are you aware of the fact 

8 that the states are suppesed to participate in the 

9 dectetnn mane raspeet to wherc these pipelines ousht 
10 to be lande ne a ae 
11 dig agit Yes, sir, and I think that's 

12 entirely salen eee een tots 

13 fee THE CourTs iisaisithc New Jersey and Maryland 


ie 8 @ 


“oe 


decide : no stunlivie should be landed? 


15 THE WITHESSs Then I suppose Hew Jersey | _— 


Maryland anil the offshore production “antaeee nate a 


oot 


7 eeiiene:. 


aooe * o +f 


But I think that that wean? be an mreenty 


3 


| ungealistic « and — baie an extreme postion me hapten: 
because I don't think pipeline landfalls are 
incompatible with avery square mile of — of the 
ocean frent of any of those states. : 


TIE COURT: Well, that's a state decision, 


isn't it, now? 


25 TNL WITNESS: I would hope that it's a state 
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@ecision, that the states would have the authority to 


exercise that kind of control over their own - their 
own beachfront, ved, sir. 

THE COURT: So if usp decide no landing in 
any place that's economically feasible there is a 
problen, isn’t there? : 

THE WITHESS: Yes, sir, Yut that -- that kind 
of a decision is uct solely an econoric <= or an 
environmental decision, in my estisation. It‘spartly 


a political decision. — 


THE COURT: Yes, but it’s a political decision 


by the states, isn't it? 

TLE WITNESS: Yes, sir, it is. And it should 
be made, that kind of a decision should be made ” th 
states, They have to ore ‘ne a position in my view 
on that <-- on that very decision. 

Q Just one final question, Dr. Wenstromns 
Dr, Mitchel! testified that the seen included within BLM's 
study is larger than the area which will receive actual : 
impacts, and that this tends to shan eh region sufficiently 
large so that onshore imoact would appear to disappear in 
this large volume of people. Do you recard that as a valid 
eriticiam? 


A Exeuec me, No, I don't, and again it goes beck 
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to my contention that something like ten to thirty million 
acres onshore and 900,000 acres offshore is not necessarily 
asite. It's a region. Andi I think what we are talking 
about -- is BLM"s analysic, that shows very clearly that 
certain things happen on a regional scale; other things happen 


on a very localized or say a county basis type of scale. 


What happens on a regional scaie is that you 


are superimposing a very small program on a very large area 
containing a very highly industrialized systen, with a lot 
of people in it, basically, and so the changes in your 
parameters that are reported, for example, in the environmental 
impact statement are very, #ro very emall chenges. 
e BLY reports, for example, as a result of their 
analysis in Technical Paper No. 1 that most of the parameters 
which they have examined change over the base case less than 
one per cent. Well, except for three areas which they list 
as construction, balance of payments and private industrial 
development, «hich change in the area ef one to three per cent. 
I think that’s not because of any confusion or 
attempt to delude people and hide things in a large areas 
4c's simply eens the aren is indeed very large and the 
changes are very small. 
Mm, ST. JOU: No further questions. 


GHE COURT: Any further defense questions? 
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DIRECT EXANINATION 
BY Re HYMAN 

se Ge Well, Pocter, doesn't the statement talk about 
pipelines providing they are.feasible? It talks about “ 
economic feasibility and techni wl feasibility? 
oe oy FeSe sir, I think you have to look at the 


question of feasibility from ai least three aifferent 
-. 6) 49 : tg 


aspects. 


@ =, Okay. Well, if the state along, the cuast 


refused to allow pipelincs to 9° through their linit of. the 
continentel shelf, the three-mile linit, or onshore, are 
there other aJternatives availabls to oil companies to bring 


tKat of3 ashore? 


ri ~ 
a Se . 


_ A... .Well, when you cone right down to it there are 


~- 


Pie 


only two means of transporting cil frem offshore to onshore: 


pipelines; the recond to utilize some type of vessel, either 


a barge or a tanker. Not using pipelines of course would .. 


require the ofl ineestry to a greater degree. to rely on 
tankeror barge traffic. a 
G That tyre of technology is presently available 
to us; is that correct? 
A Yes, cir. In fact, the existing ports along 


the Last Coast have an extremely hich volume measured in 


terms of tons of crule petrolecn traffic today. 
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